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PREFACE TO THE SECOND EDITION 


This treatise, the first edition of which was published in 1920, 
has been for several years out of print, and, despite the consider- 
able demand for it, the author has not, until now, found the time 
to revise and bring the text to date. 

In the present edition the author has sought not only to include 
all changes of any significance in the status of foreigners in 
China but to state more fully and explicitly than was done in the 
first edition the situation of China as vis ad vis the other Powers. 
It is believed that the value of the work has thus been consid- 
erably increased. 

The author has not hesitated to make liberal use, and without 
quotation marks, of his two volumes China at the Conference, 
published in 1922, and Opium as an International Problem: The 
Geneva Conferences, published in 1925. For permission to do 
this the author is indebted to the Johns Hopkins Press. 


January 3, 1927. 


PREFACE TO THE FIRST EDITION 


The purpose of this volume is to provide a statement of the 
rights of foreigners and the interests of foreign States in China 
as they are to be found stated in treaties with or relating to China 
or in other documents of an official or quasi-official character. 
Viewed from the other side, the account will exhibit the limita- 
tions under which the Chinese Government is compelled to act 
not only with regard to matters of international obligation but 
as to matters which, in countries more fortunately cireumstanced, 
are of purely domestic concern. 

Whether the purpose of the volume has been satisfactorily 
achieved, the reader will determine, but that there is a pressing 
need for a work that will furnish an explanation and definite 
statement of the rights and interests which the Treaty Powers 
and their nationals have obtained in China, few will question. 
Anyone who has been in China, or has had business interests with 
that country, or has sought to gain an understanding of the con- 
flict of national interests in the Far East, will testify to the 
urgency of this need. This is not to say, however, that there are 
not already books which deal with many of these topics. There 
are such treatises, and among them, especially deserving mention, 
are: H.B. Morse’s The Trade and Administration of China, 2d 
ed., published in 1918, and his three volumes on The Interna- 
tional Relations of the Chinese Empire, 1834-1911; V. K. Well- 
ington Koo’s The Status of Aliens in China, published in 1912; 
T. R. Jernigan’s China in Law and Commerce, published in 1905 ; 
T. W. Overlach’s Foreign Financial Control in China, published 
in 1919; and M. T. Z. Tyau’s The Legal Obligations Arising out 
of Treaty Relations between China and Other States, published 
in 1917. From these volumes the author has derived the greatest 
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aid. It will appear, however, that he has explained many matters 
which are not discussed by these earlier writers, and, of course, 
there has been opportunity to deal with the important develop- 
ments of the last few years. 

Sufficient has been said to indicate that this volume makes no 
claim to describe present political conditions in China, nor, upon 
the side of international law and diplomacy, to estimate the 
ethical character or practical wisdom of the policies which the 
several Treaty Powers have pursued in their dealings with China. 
But the volume will have failed to achieve one of its purposes if 
it does not supply information from which the reader can obtain 
an understanding of what these policies have been in the past, 
and be aided to form an intelligent judgment as to what they 
should be in the future. As regards, however, this last matter, 
weight must be given to matters which are not discussed in the 
present volume. These matters relate to existing domestic condi- 
tions in China, and, especially, to the question whether it is likely 
that China will be able, without foreign aid, to re-establish order 
in her household and to place her administrative services upon an 
efficient working basis. Also must be considered the manner in 
which the several Powers have, in practice, exercised their rights 
or claims to special interests in China, and weight must be given 
to the dominant political principles and ambitions of the Powers 
eoncerned. Particularly is it necessary that Japan’s relation to 
China should be viewed in the light of these facts. The author 
hopes that he may later find time to prepare another volume in 
which these questions can be discussed. He has thought it advis- 
able, however, not to extend the scope of the present volume 
beyond what has been indicated. 

A further word should be said as to the mode adopted for pre- 
senting the facts dealt with. The policy has been pursued of 
quoting liberally from the treaties and other official papers. This 
has required somewhat more space than a summary in the au- 
thor’s own language would have demanded, but, it is believed, the 
result will be satisfactory to the reader who will thus be made 
certain as to the actual language of the documents in question 
and be enabled to judge for himself whether the conclusions 
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stated in the body of the text have been properly drawn. In 
result, the student will have, as it were, a handbook to the inter- 
national commitments of China, and, in most cases, be saved the 
necessity of resorting to the volumes in which these agreements 
are set out in full. Of these collections of China treaties there 
are several, the titles and scope of which are listed in the note 
which follows. It will be found that by far the greatest use has 
been made of Mr. MaeMurray’s coilection, and, in fact, much of 
whatever merit the present volume may possess is due to the fact 
that Mr. MacMurray has kindly made accessible to the author 
the galley proofs of his valuable compilation. All persons inter- 
ested in the matter of treaties with or relating to China will owe 
a great debt of gratitude to Mr. MacMurray for the painstaking 
care with which he has made his collection. 

Hon. Paul S. Reinsch, former American Minister to China, 
and Dr. Stanley K. Hornbeck have kindly spared the time to 
read the proofs of the present volume, and have made suggestions 
and corrections which have been of the greatest value to the 
author. 


W.. W.. We 


COLLECTIONS OF TREATIES WITH OR RELATING 
TO CHINA 


Sm E. Hertsitet. Treaties between Great Britain and China 
and Foreign Powers. 38rd Edition, 2 volumes, revised, London, 
1908. (Cited as ‘‘Hertslet.’’) 

Volume 1 contains the texts of treaties, 1689-1907. Only treat- 
ies in force on January 1, 1908, are included, and where clauses 
of different treaties are precisely the same or their wording prac- 
tically identical, they have been given but once. The treaties 
whose texts are given are gathered into three groups: (1) Treat- 
ies between Great Britain and China, 1842-1907; (2) Treaties 
between China and Foreign Powers other than Great Britain, 
1689-1907; and (3) Treaties between Foreign Powers and be- 
tween Great Britain and Foreign Powers, respecting China, 
1896-1907. 

Volume tm contains acts of the British Parliament, Orders in 
Council, and Rules and Regulations affecting British Interests in 
China, 1855-1907, and Miscellaneous Documents, 1877-1907. 
There is a general index. 


W. F. Mayers. Treaties between the Empire of China and 
Foreign Powers. Shanghai, 1877. 

This collection, first published in 1877 and for a time out of 
print, was revised and reissued in 1897. The texts have not been 
reproduced with conspicuous accuracy, and the collection is not 
now of considerable value. 


W. W. Rockuttt. Treaties and Conventions with or concern- 
ing China and Korea, 1894-1904. Washington (U. S. Govern- 
ment Printing Office) 1904. Cited ‘‘Rockhill.’’ 

This compilation was prepared as a continuation of Hertslet. 
In adidtion to the formal treaties, the texts are given of less 
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formal Declarations and Arrangements, of Mining and Railway 
Concessions, and of some other miscellaneous documents. 


W. W. Rocky. Treaties, Conventions, Agreements, Ordt- 
nances, Etc. Relating to China and Korea. October, 1904-Jan- 
uary, 1908. Washington (U. S. Government Printing Office, 
1908). Cited as ‘‘Rockhill, Suppl.’’ 

This is a Supplement to the preceding, covering four more 
years. 


Tue Maritime Customs. Treaties, Conventions, Ktc., between 
China and Foreign States. Two volumes, 2d Edition, Shanghai, 
1917. Cited ‘‘Customs Treaties.’ 

This excellent collection, published by the Inspector General of 
the Chinese Maritime Customs, contains not simply the full texts 
of treaties in force, but all those entered into by China from the 
first one of which there is a record, in 1689, to the date of publi- 
cation. The treaties are published in their original texts, but 
usually with English or French translations, in cases in which 
the originals are in neither of those languages. 


J. V. A. MacMurray. Treaties and Agreements with or con- 
cerning China, 1894-1919. Two volumes. The Carnegie Endow- 
ment for International Peace. Washington, D. C., 1919. Cited 
‘‘MacMurray.”’ 

These volumes provide, for the period covered, the most valu- 
able of all the treaty compilations relating to China, and, 
wherever possible, will be cited in preference to the other collec- 
tions. The volumes are compiled upon substantially the same 
principles of selection as those of Rockhill’s two volumes; the 
documents, however, are not grouped as in Rockhill but are 
arranged in strictly chronological order. Valuable notes indicate 
the relations between the several agreements, and an excellent 
index is provided. In all cases the English text or translation is 
given. 

Mr. MacMurray in his Introductory Note says: ‘‘The under- 
lying principle of Mr. Rockhill’s collection was his appreciation 
of the fact that, with the Japanese War, China entered upon a 
new course of national development, the history of which is to be 
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read not only—nor even primarily—in the Treaties and other 
formal international engagements, but rather in the arrange- 
ments of nominally private character, with syndicates or firms 
of foreign nationality, under which the Chinese Government then 
began to incur a complex and far-reaching set of obligations and 
commitments, in which the financial or economic element is often 
merged indistinguishably with political considerations.’’ Hence, 
as has been already noted, in Mr. Rockhill’s volumes are to be 
found the texts of many mining and railway concession agree- 
ments. This character of material becomes even more prominent 
in Mr. MacMurray’s collection. 
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CHAPTER I 
Cuina’s COMMITMENTS 


From the standpoint of international law and diplo- 
macy, the situation in China is complicated in the extreme. 
Probably nowhere else in the world is there such a mix- 
ture of territorial rights with foreign privileges and 
understandings, of purely political engagements with 
economic and financial concessions, of foreign interests 
conflicting with one another and with those of the nomi- 
nally sovereign State. When a national government is 
wholly untrammelled with regard to the management of 
its own domestic affairs and has within its own hands 
the enforcement of law within its own territorial borders, 
its international rights and responsibilities are easily 
determined by a resort to well-established principles of 
public law. But when, as in the case of China, we have 
a Power which permits the exercise within its limits of 
all kinds of extraterritorial rights or privileges; wher 
there exist within its territory more or less definite 
claims by foreign Powers to spheres of interest and 
‘* special interests,’’ leased territories, treaty ports, con- 
cessions, settlements, and legation quarters; when there 
are in force a multitude of special engagements to foreign 
Powers with reference to commercial and industrial 
rights, railways and mines, loans and currency; when 
two of its chief revenue services—the maritime customs 
and the salt tax—are under foreign overhead admin- 
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istrative control or direction; when the proceeds of these 
and other revenues are definitely pledged to meet fixed 
charges on foreign indebtedness; when, at various points 
within its borders, there are stationed considerable 
bodies of foreign troops under foreign command—when 
we have these and other phenomena all carrying with 
them limitations upon the free exercise by the central 
government of its ordinary administrative powers or its 
discretionary right to deal as it deems best with the 
individual nations with which it maintains treaty rela- 
tions, we then have a condition of affairs which fur- 
nishes abundant material not only for theoretical or 
academic discussions by students of international juris- 
prudence, but for serious conflict and disputes between 
the nations concerned. It is clear, then, that before one 
can hope to have an understanding of the political situa- 
tion in the Far Hast, and be qualified to form an intelli- 
gent judgment regarding the policies which the several 
nations should adopt with reference to China, a knowl- 
edge must be obtained of at least the general facts 
regarding the rights which foreigners have in China and 
the ‘‘ special interests ’’ or ‘‘spheres of interest ’’ or 
other preferential claims which certain of the Treaty 
Powers have asserted in that country. This information 
the writer seeks to supply in this volume. 


Difficulty in Determining China’s International Commit- 
ments. With regard to the ascertainment of all of 
China’s international agreements there has been, until 
recently at any rate, the peculiar difficulty that there 
have been many instances in which China has committed 
herself in writings or conversations of a most informal 
character, which writings or conversations have not been 
recorded or made public in any official manner. The 
practice has been for these agreements or alleged agree- 


CHINA’S COMMITMENTS 3 


ments to be presented by the parties claiming beneficial 
interests thereunder only when these parties have deemed 
it desirable or opportune to do so. In many of these 
eases, furthermore, the Powers have sought to hold China 
bound by promises which have been made, or asserted 
to have been made, by individual Chinese officials upon 
their own personal responsibility and not in pursuance 
of legal authorization so to do by the Chinese Govern- 
ment. 

As an illustration of this one may take the following 
extract from a newspaper statement by Mr. W. F. Carey, 
head of the American Siems-Carey Company, in which 
he describes some of the difficulties with which he had to 
contend in the attempt to locate the railways for the 
construction of which his company had obtained con- 
cessions from the government of China. After speaking 
of having overcome obstacles imposed by the ‘* spheres 
of interest ’’ of the different nations, he found that he 
had still another bridge to cross. He says: 


‘<Shortly after we secured the concession for this line and com- 
menced our active surveys thereon, the British protested to the 
Chinese Government on the ground that in 1910 a certain Gov. 
John, of the provinces of Hunan and Hupeh, had written to a 
British Consul stating that, in appreciation of assistance ren- 
dered by the latter in securing a loan, the Governor thereby 
granted to certain British interests the privilege of furnishing 
any funds that might be required in the future for railway con- 
struction throughout the aforesaid provinces. While I have no 
personal knowledge of the details culminating in this transaction, 
I am satisfied that the alleged concession constituted the basis of 
the assistance rendered to the British interest in the premises.’’ 
‘In order to become valid,’’ Mr. Carey continues, ‘‘according to 
Chinese law, this document should have had the sanction of the 
throne, for at that time China was an empire. After receiving 
this sanction, the document would go into the files of the Min- 
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ister of Communications, who has charge of all China’s govern- 
ment railways. To my knowledge, it was never clearly shown 
that this agreement received the sanction of the throne, and as 
far as I know it was not resting in the files of the Minister of 
Communications. The Chinese, as a matter of fact, were as much 
astounded as we were when the British produced the document.’’? 


Another illustration of the same kind is noted by Mr. 
Putnam Weale in his volume, The Fight for the Republic 
in China. He eites the protest made in 1917 by France 
against the building of a railway in Kwangsi by Amer- 
icans and financed by American money, the protest being 
based upon a letter sent by the Chinese Minister of 
Foreign Affairs to the French Legation in 1914 with 
reference to a frontier dispute. The letter contained the 
following paragraph: ‘* In order to demonstrate the 
especially good friendly relations existing between the 
two countries the Republican Government assures Your 
Excellency that in case of a railway construction or a 
mining enterprise being undertaken in Kwangsi Province 
in the future, for which foreign capital is required, 
France would first be consulted for a loan of the neces- 
sary capital. On such an occasion, the Governor of 
Kwangsi will directly negotiate with a French syndicate 
and report to the Government.’’ ? 


Many Agreements not Ratified by the Chinese Parliament. 
Until 1923 China was governed, in theory at least, under 
a written constitution which provided for a National 
Parliament and that that body should have the right ‘‘ to 


*It is perhaps worth mentioning at this point that the Viceroys or 
Provincial Governors in China paid no great heed to the orders of the 
Central Government. Previously to this time, the Peking Government 
had issued a mandate declaring that it would not be responsible for 
contracts or other engagements entered into without its consent by the 
local authorities, but this had not prevented such agreements being en- 
tered into with foreign concerns. 


* Op. cit., p. 306, note. 
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decide the amount of public loans and agreements involv- 
ing any obligation on the state treasury.’’ Furthermore, 
the President was given the authority to conclude treaties 
only with the approval of the Parliament. As a matter of 
fact, however, little regard was paid to these provisions, 
and a large number of foreign loans were contracted, for 
which the Chinese State has been held responsible, but 
which have not been submitted for approval to the Parlia- 
ment. In some cases, not even the President or the whole 
cabinet was consulted, nor were the texts of the loan 
agreements made public. These loans, in almost all cases 
were made by Japanese banks or other Japanese financial 
interests, and, for the most part, were negotiated, not 
through the Japanese Legation at Peking or the Chinese 
Legation at Tokyo, but by a pseudo unofficial Japanese 
agent. The important military and naval agreements of 
March, 1918, which were entered into between China and 
Japan, were negotiated not by the two Foreign Offices, 
but by military representatives of the two countries, and 
their texts were not made public until this was practically 
forced at the Paris Peace Conference. 

When we come to deal with wireless contracts, it will 
be found that different and not wholly consistent con- 
tracts were made by different branches of the Chinese 
Government. 

As regards the requirement of the Chinese Constitu- 
tion that parliamentary approval is requisite in order 
that legal validity may attach to certain classes of inter- 
national agreements, and especially to those of a financial 
character, it is to be noted that the Provisional Con- 
situation, which was at least nominally in force from the 
period 1912 to 1923,° provided that the legislative body 


* Except for the short time when the “Constitutional Compact” pro- 
mulgated by Yuan Shih-kai was in force from the autumn of 19138 to 
June, 1916. 
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(National Council) should be the authorized organ of the 
Government for the incurring of public loans and the 
conclusion of agreements affecting the public treasury.* 
The signing by Yuan Shih-kai of the so-called Reorgan- 
ization Loan of 1913 without the approval of Parliament 
gave rise at the time to great opposition upon the part 
of those Chinese who were not supporters of Yuan, and 
it was shortly after this that there broke out the short- 
lived ‘‘ Second Revolution ’’ against Yuan’s government. 
Yuan’s constitutional defense of his action was based 
upon the assertion that a foreign loan had been sane- 
tioned by the Advisory Council which preceded the 
assembling of the National Council. The National Coun- 
cil, when it convened, deciared by resolution that the loan 
agreement was null and void, and Sun Yat-sen tele- 
graphed the governments of foreign Powers concerned 
urging that they should not proceed with the agreement, 
which, he declared, lacked validity under the Chinese 
constitution.® 

By Article 110 of the ‘* Permanent Constitution ’’ of 
China, promulgated on October 10, 1923, it is provided 
that: : 


The approval of Parliament shall be obtained for the flotation 


* Article 19 read: “The National Council shall have the following 
powers ... (4) To pass measures for the incurring of public loans 
and to conclude agreements affecting the National Treasury.” 

Article 35 further provided that the concurrence of the National 
Council should be necessary for the conclusion of treaties. 


°It will be remembered that it was from the consortium of foreign 
Powers which negotiated this loan that, under advice of President 
Wilson, the American bankers withdrew. This advice, it would appear, 
was not based upon the ground of the invalidity of the loan as tested 
by the Chinese Constitution, but rather upon the ground that certain 
of its substantive provisions, as President Wilson declared in his 
announcement of March 18, 1923, seemed “to touch very nearly the 
administrative independence of China itself.” See post, p. 994. 
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of national loans and the conclusion of agreements entailing 
additional burdens on the national exchequer.® 


Both in ethics and in international law it is possible 
to raise a question as to the validity of obligations 
imposed upon a State by promises made by minor offi- 
cials, or even by those of ministerial rank, who have no 
legal authority to commit their Governments in the 
premises, and who, as in the case of China, may have 
acted without even the authorization of the Chief Execu- 
tive or of his Cabinet. Even when moneys have been 
paid over under such agreements and expended by the 
officials concerned, the point can possibly be made that 
the parties advancing the funds had knowledge of the 
fact that the agreements under which they were advanced 
were without validity as tested by Chinese law, and that, 
therefore, they acted at their own risk as to whether the 
Chinese Government would later assume the obligation 
of making repayment. Especially in equity, might such 
a point be made against the many loans which the Jap- 
anese have made to various of the Chinese authorities 
in view of the fact that it was well known to them that 
the sums thus advanced would be used by the northern 
military party in China to continue the civil war against 
the forces of the southern and southwestern provinces 
which at that time did not recognize the de jure char- 
acter of the government at Peking, and that thus the 
welfare of China would be hindered rather than benefited 
by the loans thus made. However this may be, the fact 
is that, at the present time, it is impossible to determine 
all of China’s obligations to foreign powers or to their 
nationals by an examination of the treaties or other 

° The text, in English translation of this Constitution is published in 
the Chinese Social and Political Science Review, October, 1923. See 


also China Year Book, 1924, pp. 1105 et seg. That this Constitution 
has now [1926] any force is exceedingly doubtful. 
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agreements which have been formally approved by the 
Government at Peking. Even that government itself 
does not know all of its commitments. 

In connection with this matter of China’s international 
commitments it is of interest to remember that the entire 
action of the Chinese Peace Delegation at Paris, in 1919, 
and the contemporaneous popular opinion in China, was 
based upon the contention that the Chinese Nation should 
not be held bound by the treaties and other agreements 
with Japan made during the period of 1915 to 1918, all of 
which lacked parliamentary approval, and some of which 
were the result of an ultimatum threatening immediate 
military pressure in case they were not signed.” So far 
as public opinion in China ean be definitely determined it 
would appear that the Chinese are and have been in favor 
of repaying all moneys actually received through loans 
irrespective of the manner in which those loans were con- 
tracted or the manner in which their proceeds were spent. 
Chinese public opinion has not favored, however, the 
continued recognition of the special rights and incidental 
obligations created by those loans or other agreements. 


China’s International Commitments and the League of 
Nations. With regard to any country the task of mak- 
ing a complete statement of all its commitments to for- 
eign Powers or to their nationals is a difficult one. This 
is due to the fact that none of the Foreign Offices of the 
world have been willing to publish in full their diplo- 
matic correspondence, or even, in all cases, the texts of 
their formal treaties or other international agreements. 
As regards future international agreements, however, 
the situation has probably been much improved by the 
operation of Article XVIII of the Covenant of the League 
of Nations which provides that: 

"See post, p. 189 et seq. 
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Every treaty or international engagement entered into here- 
after by any Member of the League shall be forthwith registered 
with the Secretariat and shall as soon as possible be published 
by it. No such treaty or international engagement shall be bind- 
ing until so registered. 


It will be observed that this undertaking binds only the 
members of the League, and, furthermore, as to them, 
relates only to agreements entered into subsequent to 
the signing of the Treaty of Versailles of which the 
Covenant of the League constitutes Part I (Articles 1 to 
26). However, by Articles XIX and XX of the Covenant 
it is agreed that: 


Article XIX. The Assembly may from time to time advise 
the reconsideration by Members of the League of treaties which 
have become inapplicable and the consideration of international! 
conditions whose continuance might endanger the peace of the 
world. 

Article XX. The Members of the League severally agree that 
this Covenant is accepted as abrogating all obligations or under- 
standings inter se which are inconsistent with the terms thereof: 
and solemnly undertake that they will not hereafter enter into 
any engagements inconsistent with the terms thereof. 

In case any Member of the League shall, before becoming a 
Member of the League, have undertaken any obligations incon- 
sistent with the terms of this Covenant, it shall be the duty of 
such Member to take immediate steps to procure its release from 
such obligations. 


Article XXI of the Covenant furthermore provides: 
‘‘ Nothing in this Covenant shall be deemed to affect the 
validity of international engagements, such as treaties of 
arbitration or regional understandings like the Monroe 
Doctrine, for securing the maintenance of the peace.’’ It 
is well known that this Article was inserted in the Cove- 
nant in order to satisfy the insistent wishes of the United 
States that, beyond question, the validity of its tradi- 
tional policies comprehended under the term ‘* Monroe 
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Doctrine ’’ should not be made questionable. The defi- 
nition of that doctrine as an ‘‘ understanding ’’ 1s, 
however, an inexact one, and no serious attempt was 
made to define the scope of ‘‘ regional understandings. ’’ 
This latter term has received no further elucidation by 
the League, and, indeed, so far as the writer knows, no 
appeal to this Article has been made by any Power. 
There can be no question that these solemn under- 
takings embodied in the Covenant of the League, if con- 
scientiously adhered to, will inure to the benefit of China, 
so far, at least, as the future action upon the part of the 
Powers is concerned. As regards their operation upon 
treaties or other agreements entered into prior to the 
signing of the Versailles Treaty it is impossible to say 
what importance they will have. So far as the writer 
knows the only official reference that has been made to 
these Articles of the Covenant is that by Great Britain 
and Japan with regard to the Anglo-Japanese Alliance 
of 1911. On July 14, 1920, the Secretariat of the League 
of Nations made public the statement that the British 
and Japanese Governments had decided to extend the 
alliance for another year, but that they were of opinion 
that the agreement was not ‘‘ entirely consistent with 
the spirit of the League Covenant,’’ and that both Gov- 
ernments recognized the principle that, if the agreement 
was to be continued it would have to be in a form not 
inconsistent with the Covenant. No statement was, 
however, made as to the respects in which the alliance 
was deemed to be inconsistent with the undertakings 
embodied in the Covenant. As is well known, by Article 
IV of the so-called Four Power Pact, entered into by 
Great Britain, the United States, France and Japan at 
Washington on December 13, 1921, it was declared that 
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the Anglo-Japanese agreement of July 13, 1911, should 
be regarded as terminated. 


Chinese Commitments and the Washington Conference. 
Prior to the convening of the Washington Conference, 
the American Government drew up an Agenda which, 
though put forward as tentative in character, was, in 
fact, accepted unchanged by the Powers. Among the 
topics relating to China thus listed for consideration was 
that of ** the status of existing commitments.’’ Annexed 
to this topic was the following note: ‘* Under the head- 
ing of ‘ status of existing commitments,’ it is expected 
that opportunity will be afforded to consider and to 
reach an understanding with respect to unsettled ques- 
tions involving the nature and scope of commitments 
under which claims of right may hereafter be asserted.’’ 

In consonance with this explanatory note the Chinese 
Delegation, as the second of its ‘* Ten Points,’’ asked: 


All special rights, privileges, immunities, or financial commit- 
ments, whatever their character or contractual basis, claimed by 
the Powers in or relating to China, to be made known, with a 
view to determining their scope and validity, and, if valid, to 
harmonizing them with one another and with the principles 
declared by this Conference; claims not made known to be 
deemed null and void. 


The consideration of this subject was first reached by 
the Conference at the twenty-first meeting of the Com- 
mittee of the Whole on Pacific and Far Eastern Ques- 
tions.2 At this time Dr. Wellington Koo, with reference 
to the matter of publicity of commitments, called atten- 
tion to the fact that this principle has been provided for 

*The Conference, from considerations of convenience, established 
two Committees of the Whole, the one having to do with matters of 
Armament, and the other with Pacific and Far Eastern Questions. The 


conclusions of these Committees were ratified in “Plenary” sessions of 
the Conference. 
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in Article XVIII of the Covenant of the League of 
Nations, and that there were special reasons why it 
should be observed with regard to China. These special 
reasons arose out of the fact that many of the commit- 
ments claimed to have been made by China were based on 
agreements entered into under very uncertain circum- 
stances—in some eases in letters or verbal statements of 
a single Chinese official, not even of the Central Govern- 
ment. As long as the principle for which he contended 
was not applied, Dr. Koo continued, not only would 
speculations be rife, but the Powers be led to adopt 
policies that would run counter to existing but unknown 
agreements. Moreover, China herself could not adopt 
sound economic or fiscal policies until she had a full 
knowledge of the claims which the Powers might advance 
against her. So far as China herself was concerned, 
she was ready, in accordance with the principle of full 
publicity for all international engagements, to place 
before the Conference the texts of all commitments to 
which she was a party and any other information regard- 
ing them which the other Delegations might desire. Dr. 
Koo added that, so far as the Chinese Delegation was 
aware, the only engagement which China had entered 
into the authentic text of which had not been published, 
and concerning which the other Powers had at times 
exhibited an interest, was the so-called Li-Lobanoff 
treaty of 1896 between China and Russia. This text he 
was ready to supply if there was a desire for it.® 

Regarding the validity of such claims upon China as 
might be submitted, Dr. Koo said that it was especially 
desirable that those should be examined which had been 
obtained under doubtful circumstances. 

As to the harmonizing of the commitments or claims 

* The summary of the text, obtained by cable from Peking, was sup- 


plied to the Committee at its twenty-fifth meeting, and the full text 
later given the United States Government. 
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with one another and with the principles adopted by the 
Conference, Dr. Koo said that while this would introduce 
the principle of retroactive action, the fact could not be 
overlooked that there were commitments which were in 
conflict with one another and that it was to the interest 
of all concerned that these possible causes of controversy 
should be removed: if an existing commitment were 
sound and just it would not be disturbed, since the 
course proposed would furnish an opportunity to confirm 
its validity. 

The Chairman, Secretary Hughes, spoke with emphatic 
approval of China’s proposition that the Powers should 
make a full disclosure of all the claims which they had 
upon China, and that they should file with the Secretary- 
General of the Conference all treaties or other engage- 
ments upon which their Governments expected to rely. 

Sir Auckland Geddes said that the British Empire was 
prepared to publish and file every such commitment upon 
which it relied. He suggested, however, that a certain 
time interval should be provided in which the lists should 
be submitted, and that, as most of the agreements were 
already published, a simple reference to some standard 
collection such as that of Mr. MacMurray, should be 
deemed sufficient. 

Baron Shidehara said that Japan was prepared to 
supply such a list of agreements to which its Government 
was a party, but that Chinese obligations to individuals 
or companies to which the Government was not a party 
would be difficult to list since the Government was not, 
in all cases, in a position to ascertain their precise nature 
and terms. Also that there were some engagements, as, 
for example, those relating to the Chinese Hastern Rail- 
way, which were of serious concern to its nationals buf 
to which the Government was not a party. He suggested, 
therefore, that the several Governments should list the 
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engagements in which they had an interest, which were 
made by them, or in their behalf, or to which they were 
related, or of which they had knowledge. 

Viscount d’Alte, of the Portuguese Delegation, asked 
if it was necessary, in the Chairman’s opinion, to list 
local engagements entered into by colonial authorities 
and Chinese authorities, or whether only treaties were 
referred to. The Chairman replied that if there was an 
engagement of any character which was to be asserted, 
against China, in favor of a Power or its nationals, it 
was desirable that the Conference should know what it 
was, and that this consideration applied to commitments 
of the local authorities as well as of the Central Govern- 
ment of China. 


Draft Resolution. At the next (twenty-second) meeting 
of the Committee, Secretary Hughes submitted the fol- 
lowing draft resolution: 


The powers represented in this conference, considering it de- 
sirable that there should hereafter be full publicity with respect 
to all matters affecting the political and other international obli- 
gations of China and of the several powers in relation to China, 
are agreed as follows: 

I. The several powers will at their earliest convenience file 
with the secretariat general of the conference for transmission to 
the participating powers a list of all treaties, conventions, ex- 
changes of notes, or other international agreements which they 
may have with China, or with any other power or powers in 
relation to China, which they deem to be still in force and upon 
which they may desire to rely. In each ease, citations will be 
given to any official or other publication in which an authorita- 
tive text of the documents may be found. In any case in which 
the document may not have been published, a copy of the text 
(in its original language or languages) will be filed with the 
secretariat general of the conference. 

Every treaty or other international agreement of the character 
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indicated shall hereafter be notified to the bowery here repre- 
sented within 60 days of its conclusion. 

II. The several powers will file with the secretariat general of 
the conference at their earliest convenience for transmission to 
the participating powers a list, as nearly complete as may be 
possible, of all those contracts between their nationals, of the one 
part, and the Chinese Government or any of its administrative 
subdivisions, of the other part, on which their respective Govern- 
ments propose to rely, which involve any concession, franchise, 
option or prererence with respect to railway construction, 
mining, forestry, navigation, river conservancy, harbor works, 
reclamation, electrical communications, or other public works or 
public services, or for the sale of arms or ammunition, or which 
involve either a lien upon any of the public revenues or prop- 
erties of the Chinese central Government or of the several prov- 
inces, or a financial obligation on the part of that Government or 
of the provinces exceeding $1,000,000 silver (Peiyang $1,000,000). 
There shall be, in the case of each document so listed, either a 
citation to a published text, or a copy of the text itself. 

Every contract of the character indicated shall hereafter be 
notified to the powers here represented within 60 days of its 
conclusion. 


Discussion. Baron Shidehara, speaking upon this 
Resolution, said that when citations were made to Mac- 
Murray or to other compilations of agreements it should 
be with the understanding that the accuracy of the texts 
and of the translations was not to be considered as guar- 
anteed by the Government making the citation. In the 
second place, he said, that, though the Japanese Delega- 
tion had a general knowledge of the important contracts 
concluded between Japanese nationals and the Chinese 
Government or local authorities, they had not at hand 
the full texts nor was there any legal means whereby the 
individual firms or corporations could be compelled to 
supply them. 

Secretary Hughes said that he saw no reason why 
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texts or translations in compilations should not be subject 
to correction. As to the second point, he assumed that 
the lists were to include all contracts either between the 
Governments, or in which the Governments had an inter- 
est, and of which they had knowledge. He would assume 
that, in providing a list, a Government would give what 
would amount to an assurance that it was, in these 
respects, as complete as that Government could make it. 
The contracts referred to in Article I, he said, 


were concessions, franchises, options, or preferences with respect 
to railway construction, mining, forestry, navigation, river con- 
servaney, harbor works, reclamaticns, electrical communications, 
or other public works or public services, for the sale of arms or 
munitions, or which involved either liens upon any of the public 
revenues or properties of the Chinese central government or of 
the several provinces, or financial obligations on the part of that 
gvovernment or of the provinces exceeding $1,000,000 silver. They 
were contracts or concessions of the character described, between 
the nationals of a Government on one part and the Chinese Gov- 
ernment or any of its administrative subdivisions on the other. 
In other words, from the Chinese side it was a government con- 
tract; it was a government contract in relation to these classes 
of works of a very important character. Of course, with the 
information that this policy had been adopted, which could 
hardly fail to come to the attention of any concern seeking a 
concession or contract of this sort from the Chinese Government 
or its political subdivisions, he supposed that it might well be 
understood that the governments of the nationals concerned 
would be informed, if it were to be expected that they would 
later diplomatically support the undertaking. Also, as had just 
been pointed out to him, there was a further point that should 
be mentioned; the Government whose nationals were concerned, 
as well as the other Governments represented at this conference, 
would be at once informed by China of the making of the con- 
tract. So he feit that, so far as the future was concerned, their 
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Japanese colleagues would not be in any danger of being taken 
by surprise. 


Baron Shidehara said that perhaps he had not made 
his meaning entirely clear. There might be some con- 
tracts of the nature specified in Article II of which the 
Japanese Government had at present no knowledge, but 
with regard to which question might later arise. If these 
contracts were legitimate, the Japanese Government 
would have to support them. According to this article, 
each power would be required to supply a list of these 
contracts as nearly complete as possible. The Japanese 
Government would do everything in its power to supply 
such a list, but it could not guarantee that this would be 
complete. He also wished to call attention to the fact 
that the first paragraph of Article II specified that the 
several powers were to file with the secretary general of 
the conference, at their earliest convenience, for trans- 
mission to the participating powers, a list, as nearly com- 
plete as might be possible, of all those contracts between 
their nationals, etc., while the second paragraph of this 
same article did not contain such a limitation. 

Mr. Balfour observed that China should herself be 
made a party to the proposed arrangement, that is, that 
she should supply a list of the commitments which she 
had made. He also suggested that provision be made for 
the adherence of other Powers not represented at the 
Conference. 

At the twenty-third meeting of the Committee there 
was a further discussion of the subject during which Dr. 
Koo suggested that it appeared that one class of agree- 
ments, which were of great importance, was not included 
within the scope of the resolution. These were agree- 
ments which concerned China, but which were made 
between a set of nationals of one country with a set or 
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sets of nationals of one or more other countries. In- 
stances of these agreements were the Anglo-German 
bankers’ arrangement concerning spheres of influence in 
railway construction of September 7, 1898, and the Inter- 
national Consortium agreement of October 15, 1920. 

With reference to this point Mr. Root said that con- 
tracts of the kind referred to could be dealt with by the 
laws of China, and doubtless would be so dealt with when 
China had earried out her process of reorganization and 
stabilization. The real remedy, as he saw it, for such 
agreements as should in any way prejudice China, would 
be, not that the Governments should attempt to give 
notice of contracts of which they might have no knowl- 
edge, but that they should agree to a resolution of the 
following purport: 


Resolved, That the signatory Powers will not support any 
agreement by their respective nationals with each other designed 
to create spheres of influence or to provide for the enjoyment of 
mutually exclusive opportunities in designated parts of Chinese 
territory. 7° 


Baron de Cartier queried whether, by giving notifica- 
tion of a private contract upon the part of the nationals, 
a government might not be giving to that contract a 
status or dignity which it might not deserve. 

Dr. Koo reserved the right of China during a public 
war to which she was a party, to refuse publication of 
texts of agreements for the purchase of arms and muni- 
tions. That to publish such contracts might be seriously 
detrimental to her was obvious. This reservation, how- 
ever, he said, was not intended to apply to times of civil 
war. 

Mr. Balfour suggested that the words ‘‘ or a financial 


* For further discussion of this proposed Resolution, see Chap. XII. 
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obligation on the part of that Government or of the 
provinces exceeding $1,000,000 silver,’’ should be omitted 
from the resolution, as this provision appeared to have 
no reference to questions of monopoly or undue pref- 
erence. 

Senator Underwood expressed some doubt as to the 
desirability or possibility of publishing agreements by 
individuals or concerns which might result in making 
public trade secrets or private contracts. Mr. Root said 
that he agreed in general with Senator Underwood as to 
the requirement of publicity for trade agreements, but 
that, as he understood it, the resolution was aimed at a 
distinct class of contracts in which, upon the one side, 
there was a Government officer executing a trust for the 
public. In regard to these the only practical method yet 
discovered for securing honesty and fairness and just 
representation of the public was to make them known to 
the world. What was being attempted, he said, was to 
help, as far as possible, the development of government 
in China by means of self-denying ordinances on the 
part of the Powers, in order to restrain their own 
nationals from taking advantage of the disturbed con- 
ditions in China to secure preferences and advantages 
which would be injurious to China herself. He under- 
stood that the purpose of the resolution was, in an in- 
direct way, to make certain that public contracts, made 
by public officers of whatever kind in China, would be 
~ made public, and that there would thus be a check upon 
the transaction of public business in China which, at 
some future time, China herself would provide for by her 
own laws. 


Resolutions Adopted. As a result of these discussions 
the resolution as to the publishing and listing of com- 


20 FOREIGN RIGHTS AND INTERESTS IN CHINA 


mitments was given the following form and in that form 
unanimously approved by the Committee: 


The Powers represented in this Conference, considering it 
desirable that there should hereafter be full publicity with re- 
spect to all matters affecting the political and other international 
obligations of China and of the several Powers in relation to 
China, are agreed as follows: 

I. The several Powers other than China will at their earliest 
convenience file with the Secretariat General of the Conference 
for transmission to the participating Powers, a list of all treaties, 
conventions, exchange of notes, or other international agreements 
which they may have with China, or with any other Power or 
Powers in relation to China, which they deem to be still in force 
and upon which they may desire to rely. In each ease, citations 
will be given to any official or other publication in which an 
authoritative text of the documents may be found. In any case 
in which the document may not have been published, a copy of 
the text (in its original language or languages) will be filed with 
the Secretariat General of the Conference. 

Every treaty or other international agreement of the character 
described which may be concluded hereafter shall be notified by 
the Governments concerned within sixty (60) days of its con- 
clusion to the Powers who are signatories of or adherents to this 
agreement. 

Il. The several Powers other than China will file with the 
Seeretariat General of the Conference at their earliest conven- 
ience for transmission to the participating Powers a list, as 
nearly complete as may be possible, of all those contracts between 
their nationals, of the one part, and the Chinese Government or 
any of its administrative subdivisions or local authorities, of the 
other part, which involve any concession, franchise, option or 
preference with respect to railway construction, mining, forestry, 
navigation, river conservancy, harbor works, reclamation, elec- 
trical communications, or other public works or public services, 
or for the sale of arms or ammunition, or which involve a lien 
upon any of the public revenues or properties of the Chinese 
Government or of any of its administrative subdivisions. There 


CHINA’S COMMITMENTS 21 


shall be, in the case of each document so listed, either a citation 
to a published text, or a copy of the text itself. 

Every contract of the public character described which may be 
concluded hereafter shall be notified by the Governments con- 
cerned within sixty (60) days after the receipt of information 
of its conclusion to the Powers who are signatories of or adher- 
ents to this agreement. 

III. The Chinese Government agrees to notify in the condi- 
tions laid down in this agreement every treaty agreement or 
contract of the character indicated herein which has been or 
may hereafter be concluded by that Government or by any local 
authority in China with any Foreign Power or the nationals of 
any Foreign Power whether party to this agreement or not, so 
far as the information is in its possession. 

IV. The Governments of Powers having treaty relations with 
China, which are not represented at the present Conference, shall 
be invited to adhere to this agreement. 

The United States Government, as convener of the Conference, 
undertakes to communicate this agreement to the Governments of 
the said Powers, with a view to obtaining their adherence thereto 
as soon as possible. 


At the fifth plenary session of the Conference the fore- 
going resolutions were unanimously approved, and, in 
their final form, constitute one of the Resolutions 
adopted by the Conference on February 1, 1922. The 
Resolution proposed by Senator Root with regard to 
Spheres of Influence was embodied in Article III of the 
Nine Power Treaty ‘‘ Relating to Principles and Policies 
to be Followed in Matters Concerning China.’’ 


Lists of Treaties. The following, so far as the author 
ean learn, are the lists of treaties which, in fulfillment of 
the foregoing undertakings, have been supplied by the 
Powers to the American Government: 

Umted States. ‘‘ List of Treaties, Conventions, Exx- 
changes of Notes, and Other International Agreements 
in Force Between the United States and China, and Be- 
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tween the United States and Other Powers in Relation 
to China. 

‘¢ Submitted in pursuance of Article I of the Resolu- 
tion (No. XI) Regarding Existing Commitments of China 
or with Respect to China, Adopted by the Conference on 
the Limitation of Armament, February 1, 1922.’’ Pub- 
lished by the Department of State, Washington. Govern- 
ment Printing Office, 1925. 

The foregoing list gives reference to such works as 
MacMurray, Treaties and Agreements With and Con- 
cerning China; Malloy, Treaties, Conventions, Interna- 
tional Acts, Protocols and Agreements Between the 
Umted States and Other Powers, ete., where the texts of 
the documents listed may be found. In an Annex there is 
given the text of ‘‘ Stipulations Re Boundary of Hong- 
Kew, or the American Settlement at Shanghai, of 28 
June) 1893.47 

United States. ‘* List of Contracts of American 
Nationals With the Chinese Government or Its Admin- 
istrative Subdivisions and Local Authorities, Which 
Involve Any Concession, Franchise, Option or Preference 
With Respect to Railway Construction, Mining, Forestry, 
Navigation, River Conservancy, Harbor Works, Reclam- 
ation, Electrical Communications, or Other Public Works 
or Public Services, or for the Sale of Arms or Ammuni- 
tion, or Which Involve a Lien Upon Any of the Public 
Revenues or Properties of the Chinese Government or 
any of its Administrative Subdivisions: With 14 An- 
nexes. 

‘* Submitted in pursuance of Article II of the Resolu- 
tion (No. XI) regarding the Existing Commitments of 
China or With Respect to China Adopted by the Con- 
ference on Limitation of Armament, February 1, 1922.’’ 
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Published by the Department of State, Washington, D. C. 
Government Printing Office, 1925. 

The foregoing list gives the references to MacMurray 
where the text of the instruments listed may be found. 
In fourteen Annexes are given the texts of agreements 
which are not thus accessible in published form. 

Great Britam. ‘‘ List of Treaties, Etc. Between 
Great Britain and China (1842-1922), Including Interna- 
tional Treaties and Treaties Between Great Britain and 
Foreign Powers Relating to China.’’ Treaty Series No. 
34 (1925) Cmd. 2502. 

This list also includes documents which, it is declared, 
‘* although not treaties in the strict sense of the term, 
yet confer privileges and entail obligations on the part 
of Great Britain or of China or of both.’’ In all cases 
references are given to Hertslet’s China Treaties, Mac- 
Murray and other compilations where the texts of the 
instruments listed may be found. In twenty-five Annexes 
are given the texts of instruments not thus available. 

Other Lnsts. In typewritten (mimeographed or 
‘* roneoed ’’) form the Department of State at Washing- 
ton has issued lists of treaties with or relating to China 
furnished to the American Government by The Nether- 
lands, Italy, France, and Portugal, and also the text of 
the Sino-Russian treaty of May 22, 1896, furnished by 
the Chinese Government. 


Present Status of the Washington Treaties and Resolutions. 
The following is the present (December, 1926) status of 
the Treaties and Resolutions resulting from the Wash- 
ington Conference as regards their ratification and the 
‘¢ adherence ’’ to them by other than the original signa- 
tory Powers. 

Treaty for the Limitation of Naval Armament. Rati- 
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fications were exchanged and the treaty became effective 
on August 17, 1923. 

Treaty Relating to the Use of Submarines and Noxious 
Gases in Warfare. France has not ratified, and, there- 
fore, the treaty is not yet in force. 

Four Power Pact. The ratifications of this treaty 
between the United States, Great Britain, France and 
Japan, with reference to their respective insular or 
dominion possessions in the Pacific Ocean were ex- 
-changed on August 17, 1923, and from that date, the 
treaty has been in force. 

Nime Power Treaty Relating to Principles and Policies 
Concerning China. Ratifications were exchanged on 
August 5, 1925, at which time the treaty became effective. 
The following States were invited by the United States 
to adhere: Austria, Bolivia, Brazil, Chile, Denmark, 
Germany, Mexico, Norway, Persia, Peru, Spain, Sweden 
and Switzerland. 

These Powers were conceived by the United States to 
come within the terms of Article VIII of the Treaty, 
which provides: 


Powers not signatory to the present Treaty, which have gov- 
ernments recognized by the Signatory Powers and which have 
treaty relations with China, shall be invited to adhere to the 
present Treaty. To this end the Government of the United 
States will make the necessary communications to nonsignatory 
Powers and will inform the Contracting Powers of the replies 
received. Adherence by any Power shall become effective on 
receipt of notice thereof by the Government of the United States. 


To the surprise of the American Government, the 
Chinese Foreign Office expressed its dissatisfaction that 
invitations to adhere had been sent to Bolivia, Chile, 
Persia, Peru, Switzerland, and Germany. The grounds 
upon which this objection was based were not the same 
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for all of these countries, but, with regard to Germany, 
the objection to whose adherence was especially pressed, ~ 
the position was that, should it become a party to the 
Treaty, it would find itself in the class with the original 
Signatory Powers and thus have a basis for a claim to be 
regarded, like them, as entitled to unequal and non-recip- 
rocal rights in China, and thus escape, as it were, from 
the status given it by the Sino-German treaty of 1921. 

It is difficult to appreciate this point of view, since the 
Nine Power Treaty contains no provisions derogatory to 
the sovereignty and freedom of action of China, but 
rather the reverse, and the provisions of Article VIII 
with respect to the invitations for adherence seem clearly 
to include the countries, including Germany, to which 
the invitations were sent by the United States. 

Whatever may have been the validity of China’s views 
with respect to the Powers which should be invited to 
adhere to the Nine Power Treaty, they seem to have 
had a deterrent effect, for, at the time of the present 
writing (December, 1926) the only Powers which have 
signified their adherence are: Norway, Sweden, Bolivia 
and Denmark. 

Customs Treaty. Ratifications of this treaty were ex- 
changed and it became effective on August 5, 1925. 

Adherences have been invited by the United States of 
Denmark, Norway, Spain and Sweden. These invita- 
tions were extended in pursuance of Article VIII of 
the Treaty which provides that, 


Powers not signatory to the present Treaty whose Govern- 
ments are at present recognized by the Signatory Powers, or 
whose treaties with China provide for a tariff on imports and 
exports not to exceed five per centum ad valorem, shall be invited 
to adhere to the present Treaty.™ 


See also the discussion as to the Powers to be invited in the eight- 
eenth meeting of the Committee on Pacific and Far Eastern Questions. 
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The following Powers have signified their adherence: 
Denmark, Sweden, Spain and Norway. 

Resolution Regarding Extraterritoriality. Adher- 
ences were invited of Brazil, Denmark, Norway, Peru, 
Spain and Sweden. Adherences have been received from 
Spain, Denmark, Sweden, Peru and Norway. 

Resolution Regarding Existing Commitments With or 
Concerning China. Invitations to adhere have been ex- 
tended to Austria, Bolivia, Brazil, Chile, Denmark, Ger- 
many, Norway, Persia, Peru, Spain, Sweden and Switzer- 
land, and adherences received from Switzerland, Chile, 
Spain and Persia. 


Inter-Power Agreements Relating to China. It will be 
remembered that the first meeting of the Committee of 
the Whole on Pacific and Far Eastern Questions of the 
Washington Conference the discussion was opened by the 
presentation by the Chinese Delegation of Ten 
‘* Points ’’ or ‘* Principles ’’ in accordance with which 
the Delegation hoped and expected that the conclusions 
of the Conference would be guided. The third of these. 
‘* Points ”’ read as follows: 


With a view to strengthening mutual confidence and main- 
taining peace in the Pacific and the Far East, the Powers agree 
not to conclude between themselves any treaty or agreement 
directly affecting China or the general peace in these regions 
without previously notifying China and giving her an oppor- 
tunity to participate. 


This proposition was brought before the Committee of 
the Whole at its fourteenth meeting by Dr. Koo, who 
called attention to the fact that, in the past, agreements 
relating to the Far Kast generally and to China in par- 
ticular, had been made by the Powers between them- 
selves without notification to China that such agreements 
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were in contemplation and, therefore, without giving to 
her an opportunity to participate therein should she 
desire to do so. Dr. Koo then continued: ” 


These agreements, he said, fell roughly into two divisions, the 
one being in the nature of mutual engagements to abstain from 
certain action in special parts of China, the other being engage- 
ments for mutual assistance in support of the general interests 
of all foreign powers in China or of the special interests claimed 
by the parties to the agreement. 

As to these treaties and agreements, Dr. Koo said he felt that 
they were all so well known to the members of the committee 
that the complete enumeration of them or specific illustrations 
would be unnecessary. 

The first kind of agreements usually was in the nature of an 


“What follows is from the official minutes of the meeting of the 
Committee. The Chinese Delegation submitted the following tentative 
list of Inter-Power Agreements that had, in the past, been entered into 
with reference to China: 

1. Franco-Japanese Agreement, June 10, 1907 (MacMurray, p. 640). 

2. Anglo-Japanese Treaty, July 13, 1911 (MacMurray, p. 900). 

3. Russo-Japanese Convention of July 30,1907 (MacMurray, p. 657). 

4, Russo-Japanese Secret Convention of July 30, 1907 (text not 
available). 

5. Russo-Japanese Convention of July 4, 1910 (MacMurray, p. 803). 

6. Russo-Japanese Secret Convention of July 4, 1910 (text not avail- 
able). 

7. Russo-Japanese Secret Convention of July 8, 1912 (text not avail- 
able). 

8. Russo-Japanese Convention of July 3,1916 (MacMurray, p. 1327). 

9. Russo-Japanese Treaty of Alliance, of July 3, 1916 (MacMurray, 
p. 1828). 

10. American-Japanese Exchange of Notes of November 30, 1908 
(Root-Takahira Agreement) (MacMurray, p. 769). 

11. American-Japanese Exchange of Notes of November 2, 1917 
(Lansing-Ishii Agreement) (MacMurray, p. 1394). 

12. Anglo-French Agreement of January 15, 1896, Article TV (Mac- 
Murray, p. 54). 

13. Anglo-Russian Agreement, April 28, 1899 (MacMurray, p. 204). 

14. Anglo-German Agreement, September 2, 1898 (MacMurray, p. 
266). 
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engagement on the part of one contracting party not to seek any 
railway concessions in one part of China in return for a similar 
promise on the part of the other contracting parties not to seek 
railway concessions in another part of China. 

At first it might seem as if a nation were within its rights in 
promising another to forego certain opportunities within a spe- 
cific region. But any deeper examination of this matter would 
immediately show that there were a great many objections to 
such a method of arranging the action of one nation upon the 
territory of another. In the first place, it involved an incipient 
national monopoly or preference within the region affected, be- 
eause the nation which had secured a promise of abstention from 
one power would then proceed with efforts to secure a similar 
promise from others. 

Thus by the making of only one agreement two nations would 
be backing a system of artificial limitation of economic activities. 

The rights of China were involved both because she must wish 
that all the parts of her territory should be open on equal terms, 
or on such terms as she herself should determine, to foreign 
capitalists, merchants, and residents. As soon as such treaties 
as the above were made, without consultation with China, her 
territory was divided into distinct spheres for foreign enterprise. 
To this she could by no means be indifferent. 

The other group of treaties dealt with the safeguarding and 
defending of territorial rights or special interests in the Far 
Kast, including or specially mentioning China. 

These all had one or more of the following three features: 

(1) A declaration that the contracting parties had a special 
interest in having order and a pacific state of things guaranteed 
in the regions of China adjacent to the territories where the 
contracting powers had rights of sovereignty, protection, or 
occupation, and an engagement to support each other for assur- 
ing peace and security in these regions; or 

(2) A declaration to support the independence and integrity 
of China and the maintenance of the open door for foreign com- 
merce and to aid each other for the defense of the contracting 
parties’ special interests in said regions; or 

(3) The recognition by one contracting power that, since pro- 
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pinquity creates special relations, the other contracting power 
had special interests in China. 

It was clear that any one of the foregoing three features must 
be of vital interest to China. The assurance of peace and order 
in any part of Chinese territory was a matter of great concern 
to China herself. The maintenance of the independence and 
territorial integrity of China touched the supreme rights of 
China. As to the recognition of propinquity as creating special 
interests in China, it was equally obvious that such recognition 
could not be valid, because special interests on Chinese territory 
could not be created without the consent of China, and China had 
always contested the soundness of the doctrine of propinquity. 

The effect of all such treaties and agreements had been to 
maintain in China conditions which intimately affected the 
rights, prospects, and liberty of action of China herself. 

It appeared, therefore, that the Chinese Government had an 
equitable right to be consulted in all agreements which dealt 
with, or pretended to deal with, the general situation in the Far 
East, including China. Even if such treaties were animated by 
an entirely friendly spirit toward China, yet their bearing was 
such that they might involve consequences which would result in 
limitations on Chinese freedom of action; even such treaties, 
therefore, should not be made without consultation with China. 

It might, of course, be said that China, not being a party to 
such treaties, need in no way recognize them nor consider herself 
bound by any of their provisions. That was legally true. But 
the political effect produced by a group of such treaties, just as 
in the case of spheres of influence, tended so to modify the politi- 
eal and economic situation in China that no efforts on the part 
of the Chinese Government would succeed in preserving its lib- 
erty of action. Should recognition be given to the practice that 
China need not be consulted, the total results of a group of such 
cases must be examined. In that case it was plain that vital 
interests of China would be affected, and that the nature of 
activities and interests within China would be determined en- 
tirely by the action of outside powers. The Chinese Government 
would then find itself obliged to move along grooves laid down 
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by others without having once had an opportunity of insisting 
upon her own life needs as seen by herself. 

It must therefore be concluded that though an individual 
agreement might, on the face of it, concern only the action of 
outside powers, if that action related to China, the Chinese Gov- 
ernment could not remain indifferent to it, because of the effect 
which the continued practice of making agreements of this kind 
would have upon the liberty of movement and the development 
of the Chinese Government and the nation itself. 


Following upon this statement by Dr. Koo, there was 
an extended discussion in which the following objections 
to accepting, without qualification, the Chinese proposal 
were made. 

Mr. Balfour thought that China could best be bene- 
fited, not by adopting the broad principle which her 
Delegation had proposed, but by dealing with her diffi- 
culties one by one, as the Conference had been doing, for 
example, with regard to spheres of interest, post offices, 
extraterritoriality and the like. ‘‘ All that the Confer- 
ence could do was to see that no undue limitations, no 
limitations which were not necessitated by the facts of 
the situation, were placed on China’s sovereign inde- 
pendence, and to give all the help in its power toward the 
creation of a pure and vigorous administration.’’ He 
also thought that the proposition put forward by Dr. 
Koo would, if accepted, involve a limitation of the treaty 
rights of the Powers. For example, if made of general 
international application, it would prevent France and 
Belgium from entering into a defensive treaty of any 
kind without consulting Germany. All agreed that the 
Powers had entered into treaties not only in regard to 
China but also as to other nations which reflected no 
credit on the parties to them, but the correction of this 
evil should be sought in publicity. Most of the nations 
represented at the Conference were members of the 
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League of Nations and were bound by Article XVIII of 
its covenant to publish their agreements. The United 
States, while not a member, was practically obligated 
by its Constitution to make its treaties public. He would 
ask the Chinese Delegation, therefore, not to press its 
proposition in the form in which it had been presented. 

Secretary Hughes spoke somewhat along the same 
lines, stressing the four ‘‘ Root Resolutions ’’ that had 
had been adopted by the Conference, and especially the 
one that provided that no advantage should be taken of 
China because of her present domestic difficulties, but 
that each Power should be left free to make agreements 
necessary for the preservation of its own proper inter- 
ests, and that there should be no secret engagements. 

Sir Auckland Geddes suggested that to the four Root 
Resolutions there might be added a fifth according to 
which the Powers would agree— 


To enter into no treaty, agreement, arrangement, or under- 
standing, either with one another or individually or collectively, 
with any other Power or Powers which would infringe or impair 
the principles which they have herein declared. 


Mr. Hanihara, speaking for the Japanese Delegation, 
expressed the view that this proposed resolution was 
practically included within the scope of the first of the 
Root Resolutions, and that to adopt it would have the 
effect of weakening that resolution, also that, 1f such pro- 
posed resolution were adopted, China herself should be 
brought within its application. 


Resolution Adopted. Asa result of these observations 
Sir Auckland’s draft resolution was amended so as to 
read: 


That the powers attending this conference, hereinafter men- 
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tioned, to wit, the United States of America, Belgium, the 
British Empire, China, France, Italy, Japan, the Netherlands, 
and Portugal declare that it is their intention not to enter into 
any treaty, agreement, arrangement, or understanding, either 
with one another, or individually or collectively with any power 
or powers, which would infringe or impair the principles which 
have been declared by the resolution adopted November 21 by 
this Committee. 


In this form the resolution was unanimously approved 
by the Committee and reported to the Conference which 
adopted it in plenary session. As it appears in Article 
Il of the Nine Power Treaty Relating to Principles and 
Policies to be Followed in Matters Concerning China, it 
reads: 


The Contracting Powers agree not to enter into any treaty, 
agreement arrangement, or understanding, either with one 
another, or individually or collectively, with any Power or 
Powers, which would infringe or impair the principles stated in 
Article I [the ‘*‘ Root Resolutions’’].** 


Construction of China’s Treaties. Among the Ten 
‘* Points ’’ submitted by the Chinese Delegation to the 
Washington Conference was one which read: 


In the interpretation of instruments granting special rights 
or privileges, the well-established principle of construction that 
such grants shall be strictly construed in favor of the grantors, 
is to be observed. 


No formal action was taken by the Conference with 
regard to this principle, the general opinion of the other 
Delegations being that it was not desirable to adopt an 
abstract principle without regard to the specific agree- 
ments to which it was to be applied. No attempt was 


*® See p. 58. 
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made, however, to controvert or weaken the rule of inter- 
pretation that had been advanced by the Chinese, and, 
indeed, it would seem that, as the Chinese declared, the 
rule is a well-established one. Thus, for example, with 
regard to rights or privileges granted by a State of the 
American Union to a private corporation, the Supreme 
Court of the United States in an important case declared: 


The rule of construction in this class of cases is that it shall 
be most strongly against the corporation. Every reasonable 
doubt is to be resolved adversely. Nothing is to be taken as 
eonceded but what is given in unmistakable terms, or by implica- 
tion equally clear. The affirmative must be shown. Silence is 
negative, and doubt is fatal to the claim. 


If such a principle of construction applies to grants by 
a State to its own citizens, there is still greater reason 
why it should apply to grants made by a sovereign State 
to foreign States or to their nationals. Especially is this 
so when the grants are in derogation of the right of the 
granting sovereign State to exercise full jurisdiction 
within its own territory. And thus, in fact, it is found 
that there is substantial unanimity of opinion among 
international jurists that no agreement should be so con- 
strued as to make it operate as a limitation upon the 
freedom of action of a sovereign State and for the benefit 
of other sovereign States or of their nationals, unless the 
terms of the agreement make it unambiguously evident 
that the State whose freedom of action is to be impaired 
has intended this to be the case. Oppenheim, in his 
standard treatise on International Law,” says: 


The principle in dubio mitius must be applied in interpreting 
international treaties. If, therefore, the meaning of a stipulation 


* Northwestern Fertilizing Co. v. Hyde Park, 97 U. S. 659. 
* 2d ed. p. 584. 
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is ambiguous, such meaning is to be preferred as is less onerous 
for the obliged party, or as interferes less with the parties’ ter- 
ritorial and personal supremacy, or as contains less general 
restrictions upon the parties. 


Hall, in his International Law, says: 


Whenever, or in so far as, a State does not contract itself out 
of its fundamental legal rights by express language a treaty must 
be so construed as to give effect to those rights. Thus, for ex- 
ample, no treaty can be taken to restrict by implication the 
exercise of rights of sovereignty or property or self-preservation. 
Any restriction of such rights must be effected in a clear and 
distinct manner. *® 


To the same effect is the declaration of the Supreme 
Court of the United States in the comparatively recent 
case of Commonwealth of Massachusetts v. New York, 
decided April 12, 1926.77 In its opinion in this case, the 
court refers with approval to ‘‘ the rule, applicable gen- 
erally, that all grants by or to a sovereign Government 
as distinguished from private grants, must be construed 
so as to diminish the public rights of the sovereign only 
so far as it is made necessary by an unavoidable con- 
struction.’’ 8 

The foregoing principle of international law would 
seem to apply with double weight when the agreement is 
an unequal one in the sense that the obligations assumed 
are not reciprocal in character, or counterbalanced by 
equivalent concessions by both or all the parties to the 
instruments. 


* 6th ed. p. 331. 
“46 Supreme Court Reporter, p. 357. 


*In support of this doctrine the court cites the following cases: 
Charles River Bridge v. Warren Bridge, 11 Pet. pp. 420, 544, 548; and 
Shively v. Bowlby, 152 U.S., p. 1. 


CHAPTER II 
Most-I*avorep-NATion CLAUSES IN CHINESE TREATIES 


A knowledge of the treaty relations between China and 
the other Powers is impossible without a clear under- 
standing of what is known as the Most-Favored-Nation 
principle, for it is this principle, embodied in so many of 
China’s treaties, that has operated automatically to ex- 
tend to practically all the Treaty Powers many of those 
special rights which, from time to time, China has been 
led or been compelled by treaties to grant to particular 
powers. It is true that, with reference to many of the 
more important rights which foreign nations and their 
nationals have within her borders, China has entered into 
separate and several treaties with the different Powers 
concerned, but there has remained, and still remains, a 
wide field for the possible operation of the Most-Favored- 
Nation principle.* 


‘‘The sphere within which, according to established 
principles of international law, the doctrine of the Most 
_ Favored Nation is applicable, does not appear to be ex- 
actly determined, but, in general, it may be said to include 
matters of navigation and commerce; that is, the regu- 


*It is clear that, in the early treaties with the Western Powers, 
China did not fully appreciate the consequences of her unqualified 
promises of most-favored-nation treatment. Cf. T. Y. Sze, China and 
the Most-Favored-Nation Clause, p. 36. 
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lations governing importation, exportation, transit; 
trans-shipment, warehousing, customs, tariff; the rights 
of navigation (light anchorage, pilotage, buoys, etc.) 
quarantine; transit charges on streams and canals; lying 
in of vessels in ports and basins; storage of merchandise 
in bonded warehouses; fisheries; rights of possession and 
transmission of movable or immovable goods; payment 
of, or exemption from imposts; extraordinary contribu- 
tions and forced levies; service in the army or militia; 
conditions of nationality, the establishment of consulates, 
ete., ete.’?? 


Mr. Herod says of the Most-Favored-Nation Clause: 


While its use is not confined to treaties of navigation and com- 
merece, but extends to consular, trade-mark, and other conven- 
tions, it is as broad as the basis of the treaty in which it is 
employed, and is intended to include all subjects which fall 
properly under the general heading or title of the formal agree- 
ment. But it does not need to be said that, by its very nature, 
it can have no application to agreements of a political nature. 


Professor 8. K. Hornbeck, who has given us one of the 
most satisfactory discussions of the Most-Favored- 
Nation Clause,’ states its limitations as follows: 


It is not intended that the clause shall operate so as to affect 
the internal policy of the State; it applies solely to treatment of 
foreign States, that is, to the relative treatment of the citizens 
and the commerce of foreign States. It is not usually considered 
as comprehending special arrangements and reciprocity between 
nations, where on account of proximity or special circumstances, 
reason exists for relations which cannot be shared by the world 


* Herod, Favored-Nation Treatment, p. 2. 


*In three articles in the American Journal of International Law, 
Vol. Il, pp. 395, 691, and 797. 
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at large. Special relations between a colony and the mother 
country are generally understood to be exempt from the opera- 
tion of the clause. 


Two quite different constructions have been given by 
the different nations to the operation of the clause. Ac- 
cording to what has come to be known as the American 
view, other nations are not held entitled to the privileges 
granted by the contracting States unless those nations 
furnish the same considerations or make the same recip- 
rocal concessions which the contracting States had fur- 
nished or made to each other. 

This doctrine is set out and argued by the United 
States in correspondence extending over fourteen years 
relating to a claim made by France under the favored- 
nation clause contained in a treaty entered into in 1803 
between France and the United States for the cession to 
the latter of the Louisiana Territory. 

Opposed to this doctrine is the one especially favored 
by nations pursuing a policy of free trade which asserts 
that any commercial or non-political privilege granted 
by one State to another State may be claimed by other 
States who have been promised most-favored-nation 
treatment by the State granting the privilege, and this 
without regard to whether the State thus claiming the 
privilege makes or is in a position to return therefor a 
quid pro quo corresponding to that upon which the grant- 
ing of the privilege in question was made.* 


Dispute as to which of the two foregoing doctrines of 


*For an account of most-favored-nation clauses in American treaties, 
Moore’s Digest of International Law, Vol. v, Sec. 765. See also the 
article by A. H. Washburn, “ The American Interpretation of the Most- 
Favored-Nation Doctrine,” in the Virginia Law Review, January, 1914 
(Vol. 1, p. 257). See also Senate Document No. 29, 62d. Cong., 1st 
Sess., “ Reciprocity Treaties—Favored-Nation Clauses.” 
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most-favored-nation treatment shall be applied can be, 
and now often is, prevented by specifying, when the most- 
favored treatment is promised, whether it is to be con- 
strued to be conditional or gratuitous. 

The Most-Favored-Nation Clause made its appearance 
in China at practically the beginning of its treaty rela- 
tions with the Western Powers. In the so-called Supple- 
mentary, or Hoomun-Chai, Treaty of 1843 with Great 
Britain, it was provided (Article vit) : 


The Emperor of China having been graciously pleased to grant 
to all foreign countries whose subjects, or citizens, have hitherto 
traded at Canton the privilege of resorting for purposes of trade 
to the other four ports of Foochow, Amoy, Ningpo, and Shang- 
hai, on the same terms as the English, it is further agreed, that 
should the Emperor hereafter, from any cause whatever, be 
pleased to grant additional privileges or immunities to any of 
the subjects or citizens of such foreign countries, the same 
privileges and immunities will be extended to and enjoyed by 
British subjects; but it is to be understood that demands or 
requests are not, on this plea, to be unnecessarily brought 
forward.® 


Clauses similar, and even broader than this,® were soon 
after included in treaties between China and the other 
Powers. The result, of course, is that in order to deter- 
mine what treaty rights a particular nation has in China 
it is necessary to ascertain what privileges or immunities 
of a commercial or economic nature have been granted 
by China to any of the other Treaty Powers.’ 


*Customs Treaties, I, p. 398. 

* For example, in the Treaties of Tientsin of 1858, it was provided 
that the nations concerned should enjoy the privileges or immunities 
which “may have been or may be hereafter granted.” 

* With reference to the operation of the most-favored-nation clause in 
China, see especially Chapter Iv of Tyau’s The Legal Obligations Aris- 
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Chinese Circular of 1878. In the Cireular of 1878 sent 
by the Chinese Foreign Office to its ministers abroad, the 
following complaint was made: 


The Most-Favored-Nation Clause is found in all the treaties 
and it is well that it should be so; for it is difficult for China to 
distinguish between foreigners, or say which belong to which 
nationality ; and so much is this so, that even non-treaty power 
foreigners are treated like the others. The object of the foreign 
negotiator in introducing this clause was to prevent his own 
nationals from being placed at a disadvantage as compared with 
others, and to secure that all should be equally favored. Now, 
this is precisely what China desires. But foreign governments, 
although their objects in negotiating for the most-favored-nation 
clause were similar to those of China, are not always fair in their 
interpretation of it. For example, if China, for a consideration, 
erants a certain country a new privilege on such and such condi- 
tions, this would be of the nature of a special concession for a 
special consideration. Should other countries come forward and, 
in virtue of the most-favored-nation clause, claim to participate 
in the new privilege, although China need not necessarily exact 
a similar consideration in return, yet it would be only just to 
expect that in enjoying the privilege they would consent to 
‘observe the conditions accepted by the power to which it was 
originally granted. But far from this being the case, there are 
some who, while demanding the privilege, refuse to be bound by 
the conditions attaching to it. This is the unfair interpretation 
to which China objects. In a word, as regards this most-favored- 
nation clause, we hold that if one country desires to participate 
_in the privileges conceded to another country, it must consent to 


ing Out of Treaty Relations between China and Other States; and an 
article by Kuo Yiin-Kuan entitled “The Legitimate Bounds of Most- 
Favored-Nation Treatment in China,” in the Chinese Social and Polit- 
ical Science Review, Vol. 1, p. 40 (April 1916); T. Y. Sze, China and 
the Most-Favored-Nation Clause; and V. 8S. Phen, “The Most-Favored- 
Nation Clause in China’s Treaties,” in the Chinese Social and Political 
Science Review for October, 1924, and January and April, 1925. 
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be bound by the conditions attached to them, and accepted by 
another.® 


Chinese Treaty Provisions. It is to be noted that some 
of the treaties entered into by China contain the Most- 
Favored-Nation Clause in its conditional form; that 1s, 
they have provided that such favors, privileges or rights 
as may be extended by China are to be enjoyed by the 
other parties to the treaties only on condition of like com- 
pensation being made. Thus, for example, the Sino- 
British treaty of 1869, Article I, provides: 


China having agreed that British subjects shall participate in 
all advantages accorded by treaty to the subjects of other Powers, 
it is further agreed that British subjects, desiring to participate 
in the advantages accorded by treaty to the subjects of other 
Powers, shall participate in such advantages on the same condi- 
tion on which they have been accorded to, and are participated 
in by, the subjects of such other Powers. 


Similar conditional Most-Favored-Nation clauses ap- 
pear in the Sino-Italian treaty of 1886, the Sino-Portu- 
gcuese treaty of 1887, and the Sino-Mexican treaty of 1899. 
In general, however, China has not thus carefully - 
guarded her treaty obligations with regard to Most- 
Favored-Nation treatment. Thus the Most-Favored- 
Nation Clause in the Sino-American treaty of 1858 
(Article XXX) reads: 


The contracting parties hereby agree that should, at any time, 
the Ta-Tsing Empire (China) grant to any nation, or the mer- 
chants or citizens of any nation, any right, privilege, or favor 
connected either with navigation, commerce, political or other 
intercourse which is not conferred by this treaty, such right, 
privilege, and favor shall at once freely enure to the benefit of 
the United States, its public officers, merchants, and citizens. 


°U.S. For. Rels., 1880, p. 177. 
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Another instance of a very broad as well as uncondi- 
tional Most-Favored-Nation clause is that of Article IX 
of the Sino-Japanese treaty of 1903, which reads: 


The provisions of all treaties and engagements now subsisting 
between Japan and China, in so far as they are not modified or 
repeated by this Act, are hereby confirmed; and it is hereby 
expressly stipulated, in addition, that the Japanese Government, 
officers, subjects, commerce, navigation, shipping, industries, and 
property of all kinds shall be allowed free and full participation 
in all privileges, immunities, and advantages which have been or 
may hereafter be granted by His Majesty, the Emperor of China, 
or by the Chinese Government, or by the Provincial or Local 
Administrations of China to the Government, officers, subjects, 
commerce, navigation, shipping, industries, or property of any 
other nation. 


It scarcely needs to be pointed out that, even when 
Most-Favored-Nation clauses are expressly conditional 
in character, or construed to be such according to the 
American doctrine, if a privilege or immunity is freely 
granted by a nation, that is, regardless of any equivalent 
compensation therefor, the other nations entitled to 
Most-Favored-Nation treatment may rightfully claim 
such privileges or immunities for themselves or for their 
nationals. It is further to be observed that when a spe- 
cial privilege is granted with respect to a special situa- 
tion which, from the very nature of the case, cannot exist 
between the granting State and other States, those other 
States are not deemed entitled to the privilege, even 
though possessing an unconditional treaty right to Most- 
Favored-Nation treatment. 


The Most Favored Nation and the Washington Conference. 
The Most-Favored-Nation principle received compara- 
tively little discussion in the Washington Conference, 
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and the only direct mention of it contained in the treaties 
drafted by that Conference is that of Article IX of the 
Nine Power Treaty relating to the Chinese Customs 
Tariff. That article provides: 


The provisions of the present Treaty shall override all stipula- 
tions of treaties between China and the respective Contracting 
Powers which are inconsistent therewith, other than stipulations 
according most favored nation treatment. 


The reason for making this exception of Most-Favored- 
Nation treatment is sufficiently obvious, for, otherwise, 
the Powers not signing or adhering to the treaty which 
grants to China the right to increase its customs duties 
beyond the five per cent. previously allowed would have 
the right to this five per cent. limitation, whereas the 
signatory and adhering Powers would have their imports 
into or exports from China subject to the higher levies 
permitted by the treaty, except, of course, in so far as 
China herself might be bound by her engagement to re- 
spect the Open Door principle not to discriminate be- 
tween the various Treaty Powers or their nationals. 

Speaking upon this point, in the thirty-first meeting 
of the Committee of the Conference on Pacific and Far 
Eastern Questions, Mr. Balfour, who had proposed that 
the draft of the treaty should be amended so as to pro- 
vide for the exception with reference to Most-Favored- 
Nation treatment, said: 


The Committee might ask why he had dragged into this amend- 
ment any reference to the Most-Favored-Nation Clause. He 
would give an illustration. Sweden at the present time had a 
treaty with China under which she paid five per centum ad 
valorem duties; there was no obligation upon Sweden to go into 
this new arrangement. If, therefore, the clause in its present 
shape were passed, the results might be—unless these saving 
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words were put in with regard to the Most-Favored-Nation Clause 
—that all the Powers around the table and all other Powers which 
adhered to this treaty would continue paying duties of seven 
and a half per cent., while Sweden would only be paying five 
per cent. That would be an intolerable condition. 


Mr. Underwood, of the United States Delegation, 
agreed as to this with Mr. Balfour. He recognized, how- 
ever, that the result might be that as long as a single 
Power might refuse to grant to China the right to in- 
crease its customs dues to the amount which the Powers 
participating in the Washington Conference were pre- 
pared to concede, the concession would not become opera- 
tive, and China would be thus denied that assistance 
which the Conference Powers wished to extend to her. 
Mr. Underwood then made the statement, which is else- 
where quoted in this volume that, should China be thus 
denied the right to which he felt her to be justly entitled, 
she would be justified in denouncing all the treaties which 
limited her autonomous rights with reference to customs 
duties.° 

The amendment proposed by M. Balfour was there- 
upon accepted by the Committee, but without any obser- 
vations pro or con upon the part of the other delegates 
with regard to Mr. Underwood’s argument. 

Mr. Sarraut, of the French Delegation, at the eight- 
eenth meeting of the Committee expressed some anxiety 
as to whether the effect of Article One of the ‘‘ Resolution 
Regarding Revision of Chinese Customs Duties’’ as then 
drafted might not operate to commit the Powers to an 
automatic application of the Most-Favored-Nation treat- 
ment. If this were so, he said, he would have to make a 
reservation, as his Government might not agree to it. 
His anxiety as to this possible construction of the Article 


* See post, p. 821. 
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in question was based upon the ground that it provided 
for the fulfilment of conditions stipulated in Article VIII 
of the Sino-British treaty of September 5, 1902, and in 
Articles [IV and V of the Sino-American treaty of Octo- 
ber 8, 1903, in which articles the Most-Favored-Nation 
treatment was provided for Chinese imports into Great 
Britain and the United States, respectively. Mr. Root, 
of the American Delegation, declared that M. Sarraut’s 
apprehensions with regard to the matter were needless— 
that there was implied no obligation whatsoever upon any 
of the Powers other than China in respect of the Most- 
Favored-Nation Clause. M. Sarraut thereupon said that 
he took note of Mr. Root’s statements, and that, in view 
of them, he would not further press the matter. 


Most-Favored-Nation Clause and Railway Agreements. 
One phase of the Most-Favored-Nation treatment, pecu- 
liar to China, is found in certain of her railway loan and 
other agreements in which she has agreed that if, in the 
future, any terms relating to similar matters should be 
granted by China to other parties, which might be more 
advantageous to the grantees than those then granted, 
they could be claimed by the grantees under the agree- 
ment in question. Thus in Article VII of the Treaty 
respecting South Manchuria and Eastern Inner Mon- 
golia exacted of China by Japan under the Twenty-One 
Demands, it is provided that ‘‘ when, in future, more 
advantageous terms than those in existing railway loan 
agreements are granted to foreign financiers in connec- 
tion with railway loans, the above agreement shall be 
again revised in accordance with Japan’s wishes.’’ 

So, also, in the Exchange of Notes of December 31, 
1913, by which China granted to Germany concessions for 
the construction of the Kaomi-Hanchwang and Tsinanfu- 
Shuntehfu railways, it was provided that ‘‘ The Chinese 
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Government declares again to the German Government 
that if hereafter railway loan agreements are made be- 
tween the Chinese Government and any other country 
wherein the terms and conditions concerning the con- 
struction and traffic management are more favorable than 
the terms and conditions mentioned in the foregoing, the 
same privileges will be accorded to the two railways.”’ 

There can be little question that such agreements as 
these are very unfortunate ones so far as China is con- 
cerned, and that all possible proper steps should be taken 
by her to have herself released from them. 


Most-Favored-Nation Clause and Extraterritorial Rights. 
It seems fairly well established that while the Most- 
Favored-Nation Clause may operate, in default of ex- 
press provision to the contrary, to create extraterritorial 
rights, it does not control the manner in which they are to 
be exercised. This remains a matter for specific agree- 
ments between China and the Powers concerned.” 


” As to this see post, p. 568, note. 
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CHAPTER III 


CHINA’S SOVEREIGNTY, AND T'ERRITORIAL AND 
ADMINISTRATIVE INTEGRITY 


That China is a fully sovereign State, in the technical 
sense of the term as employed in International Law, and 
as such, is the juristic peer of the other members of the 
Family of Nations, there is no doubt. The present 
treatise is not one on International Law, and it would, 
therefore, be out of place in this volume to discuss the 
connotations of the term Sovereignty as employed by 
publicists were it not for the fact that China has volun- 
tarily or under compulsion entered into so many agree- 
ments whereby her freedom of action has been curtailed 
and the exclusiveness of her political jurisdiction within 
her own territorial limits has been abridged, that, in 
actual operation if not in essential fact, she occupies a 
position which has led many persons not trained in public 


* China’s sovereign status has been so many times formally declared 
by the Powers, that Specific references to such declarations are not 
needed. Some of these declarations will, however, be later discussed in 
connection with the subject of the“Open Door” in China. If argument as 
to China’s juristic status were necessary, it would be sufficient to point 
to the fact that she participated upon a basis of equality with the other 
Powers in the Hague Peace Conferences of 1899 and 1907 and that she 
is now a member of the League of Nations, and is one of the members 
of the Council of that body. 
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law to regard her as not a fully sovereign entity. In addi- 
tion, it must be acknowledged that other Sovereign 
States, taking advantage of her administrative and mili- 
tary weakness, have, upon numerous occasions, without 
any valid claim of treaty authority, infringed China’s 
specific jurisdictional rights and denied to her the 
national consideration to which she and her nationals 
have been justly and juristically entitled.’ It is for these 
reasons that it 1s necessary to devote a chapter to a gen- 
eral discussion of China’s sovereignty and territorial and 
administrative integrity. Indeed, as will presently ap- 
pear, this general subject was one to which the Washing- 
ton Conference found it desirable to devote considerable 
and specific attention. 


Sovereignty. This term is employed in both Constitu- 
tional (or national) and International Jurisprudence. In 
International Law the idea indicated by the word is 
practically synonymous with independence; that is, a 
State which is recognized by other States as Independent 
and as a member of the ‘‘ Family of Nations,’’ is con- 
ceded to have the right, free from foreign interference, 
to exercise the rights which, as a sovereign State in a 
constitutional sense, it is conceded by constitutional law 
to have over its own territory and the persons living or 
sojourning within its territorial limits. To fix the mean- 
ing of the term Sovereignty it is therefore necessary to 

rst determine its constitutional implications. 

Under all systems of modern public law a State, viewed 


* Among instances of such treatment may be mentioned the disregard 
of China’s rights as a neutral in the Russo-Japanese War, and in the 
Great War prior to China’s entrance therein; the establishment of for- 
eign “ police boxes”; the stationing of foreign troops in China; and the 
maintenance within her borders of foreign post-offices. As to the lack 
of consideration shown to Chinese nationals in other countries, see, 
passim, MacNair, The Chinese Abroad. 
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as a sovereign political entity, is regarded as the posses- 
sor of a legally supreme will which is, therefore, the 
source of all the legal rights, public and private, which 
exist within its territory, and which can be claimed by 
those over whom its jurisdiction extends. This absolute 
principle has, perhaps, never been better stated than by 
the great American jurist and judge, Chief Justice Mar- 
shall. In the case of The Exchange, decided in 1812 by 
the United States Supreme Court, Marshall said: 


The jurisdiction of the nation within its own country is neces- 
sarily exclusive and absolute. It is susceptible of no limitation 
not imposed by itself. Any restriction upon it, deriving validity 
from an external source, would imply a diminution of its sov- 
ereignty to the extent of the restriction, and an investment of 
that sovereignty to the same extent in that Power which would 
impose such restriction. All exceptions, therefore, to the full and 
complete power of a nation within its own territory, must be 
traced up to the consent of the nation itself. They can flow from 
no other source. 


Thus, as Marshall goes on in this case to show, even 
the privileges of extraterritoriality which, in all the 
States of the civilized world, are enjoyed by diplomatic 
officials, and which are strenuously insisted upon by their 
home governments, are declared to owe their existence 
to the implied consent of the States within which such 
extraterritorial rights, or other privileges, are claimed. 

International Law, as has been said, recognizes this 
principle of constitutional law, and, therefore, lays down 
the rule that, except where permission has been explicitly 
or by necessary implication granted by a nation, other 
nations will respect its exclusive jurisdiction over its own 
territory, reserving only the right upon their part to 
intervene, in extreme cases, when the State in question 
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has made a clearly unjust and offensive use of its legal 
powers. 

The generality of the foregoing principle of Interna- 
tional Law leads to another fundamental doctrine of 
international jurisprudence, namely, the legal equality 
of all members of the Family of Nations. Thus Oppen- 
heim, the eminent English authority, says: 


In entering into the Family of Nations a State comes as an 
equal to equals; it demands that certain consideration be paid to 
its dignity, the retention of its independence, its territory and 
its personal supremacy. Recognition of a State as a member of 
the Family of Nations contains recognition of such State’s 
equality, dignity, independence, and territorial and personal 
supremacy. The States are International Powers because they 
recognize these qualities in one another and recognize their re- 
sponsibility for violations of these qualities.’ 


Because of its very sovereignty and independence 
every State has the right, acting in conformity with the 
provisions of its own constitutional law, to enter into 
agreements with other States, providing that it will per- 
mit those other States, under specified conditions or lim- 
itations, to exercise, within its own territory, certain 
political powers. These agreements, owing their exist- 
ence and continuance to the will of the agreeing State, 
are not in derogation of that State’s sovereignty and 
independence. There are, therefore, no a prior limits 
to the extent to which a State may thus go in permitting 
other States to exercise jurisdiction, through their own 
officials, within its own area. Thus a given State may 
not only agree that it will itself exercise certain of its 
powers only in a specified way, but may consent that cer- 
tain of its own public revenues shall be supervised or 


* International Law, 2d ed., p. 118. 
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administered by officials of other States, or that their 
citizens, being within its borders, shall be legally amen- 
able only to the orders of tribunals maintained by these 
other States, which tribunals may, according to the 
understanding entered into, apply in such cases the local 
law or that of their own countries. 

It does not need to be said that only imperative neces- 
sity disposes a State to grant to other States the right 
to exercise jurisdictional powers within its own territory, 
and that that State is justified in seeking at the first 
opportunity to obtain from other States a release from 
the concessions which it has made. It would seem, also, 
but an act of international amity and good will that those 
States should yield to this legitimate desire as soon as, 
in their judgment, objective circumstances reasonably 
justify their doing so. In other words, their own selfish 
interest or desire for authority does not justify them in 
retaining these jurisdictional powers in another State 
which is their technical equal as a member of the Family 
of Nations, when the conditions which originally led to 
their concession no longer exist. 


Territorial Integrity. To the term ‘‘ Territorial Integ- 
rity ’? two meanings may properly be given. 

(1) In the first place, it means that, without its con- 
of Nations, when the conditions which originally led to 
the jurisdiction of a sovereign and internationally inde- 
_ pendent State, may justly be taken from it by other 
States. This consent may be voluntarily given by the 
State, as, for example, when it cedes by way of sale or 
exchange, or for any other reason deemed good and suf- 
ficient, a portion of its soil to another State, or recognizes 
the political independence of any of its colonies or de- 
pendencies or of its own local subdivisions; or the con- 
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sent may be wrung from it at the conclusion of an unsuc- 
cessful war. 

(2) In the second place, ‘‘ Territorial Integrity ’’ has 
reference to the fact of the exclusiveness of political 
jurisdiction which a State has over its own territory. 
As thus used, the ‘‘ Territorial Integrity ’’ of a State is 
violated whenever, without its consent, any foreign 
Power exercises jurisdiction within its borders, or when, 
what amounts to the same thing, it gives official support 
to the refusal of its nationals to obey the laws of the local 
sovereign. 

Thus, in this sense of the term, in the case of China, 
her ‘‘ Territorial Integrity ’’ is violated by the main- 
tenance, without her consent, of foreign troops upon her 
soil; by the establishment and operation within her bor- 
ders of foreign post-offices and the erection and operation 
of wireless stations; also, without her consent, by the 
refusal of a foreign Government to permit postal parcels 
entering China to be examined by the Chinese customs 
officials; or, by the practice of certain Legations at Peking 
in granting asylum to fugitives from Chinese justice. 

Due respect to China’s territorial integrity is not paid 
by other nations which seek to exercise a political influ- 
ence or to claim without treaty right preferential or 
monopolistic economic interests within specified geo- 
graphical areas of her territory, for such a claim neces- 
sarily impairs the supreme and exclusive authority of 
China within such areas, or limits her freedom to de- 
velop them economically and industrially according to 
her own judgment in specified cases as they arise. Thus 
the claims of various of the Treaty Powers to ‘‘ Spheres 
of Interest ’’ and ‘‘ Special Interests ’’ in China are, and 
have been recognized to be, in derogation of China’s Ter- 
ritorial Integrity. That this is so has been repeatedly 
declared by Great Britain and the United States in their 
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communications with regard to the Open Door, and espe- 
cially with reference to the efforts made by Japan to have 
Manchuria and Hastern Inner Mongolia excepted from 
the operations of the new Consortium. 

The Territorial Integrity of a State is limited, even 
if not violated, when it is compelled to lease portions of 
its area to other Powers, or to grant to them any other 
form of extraterritorial jurisdiction. Thus, in the case 
of China, the existence of the leased areas of Weihaiwei, 
Liaotung Peninsula, Kowloon, and Kwangchouwan; the 
municipal ‘* Settlements ’’ at Shanghai and the ‘‘ Con- 
cessions ’’ at other of her cities; and the extraterritorial 
rights enjoyed by foreigners throughout her limits, are 
all limitations upon her Territorial Integrity.* 


Administrative Integrity of China. Administrative Integ- 
rity is a concept quite distinct from that of territorial 
integrity: it refers to the right of a State to operate its 
own administrative services free from foreign dictation 
and control. In the pages which have preceded it will 
be noticed that in none of the undertakings entered into 
between the Treaty Powers with reference to China was 
there mention of China’s administrative integrity. In 
fact, China has been obliged to submit to a considerable 
amount of foreign administrative control. In addition to 
the fact, which will later appear, that her railroads 


*In his note of July 3, 1900, to the Powers, Secretary Hay referred 
to the policy of the United States as one to preserve Chinese territorial 
and administrative “Entity.” It would not appear, however, that it 
was intended that the word should have any other effect than would 
have followed from the use of the term “integrity.” It is probable 
that Secretary Hay used the word entity because of some special feel- 
ing held by him that, under the given circumstances, it was, as a mat- 
ter of verbal nicety, the appropriate term to use. As to this see the 
article by J. B. Moore, “Hay’s Work in Diplomacy,” in the American 
Review of Reviews, August, 1905. 
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have been built almost wholly with foreign capital, the 
loans of which have carried with them more or less oper- 
ating control by corporations which, to all intents and 
purposes, are not private concerns, but agencies of the 
government of the foreign Powers concerned, China has 
been obliged to place two of her most important revenue 
services—the salt tax or Gabelle, and the Maritime Cus- 
toms—under the overhead administrative direction of 
foreigners. Also, she has undertaken to appoint a French- 
man as the head of her postal system. China, still further, 
has, in the past, been obliged to appoint a considerable 
number of foreigners as ‘‘ advisers,’’ civil and military, 
political, legal and administrative. These advisers have 
not been given powers of administrative control, but, in 
fact, in a number of instances, are able to exercise a con- 
siderable amount of directing authority. In other cases, 
however, these advisers have had little or no influence 
upon the government, their appointment being practically 
forced upon the Chinese Government which, though com- 
pelled to pay their salaries, has not been disposed to 
make any more use of their services than it has been 
compelled, by foreign pressure, to do. Especially during 
recent years the financial necessities of the Chinese Goy- 
ernment have forced it to make loans, mostly from Japan, 
which have carried with them the right of the parties 
advancing the loans to exercise supervision and control 
in matters of banking, mining, forestry, and the like. 
The United States has, in the past, sought to discour- 
age invasions of the administrative integrity of China. 
In 1913 as has been earlier referred to, the American 
bankers were forced to withdraw from the financial 
‘* Consortium ’’ which was then negotiating a large loan 
to China, because the American Government declared 
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that these loans carried with them invasions of China’s 
administrative integrity of which it disapproved. 


The Six Power Consortium and China’s Administrative In- 
tegrity. In 1918-1921 the United States took the lead in 
establishing a new international banking ‘‘ Consortium,’’ 
which would control future foreign public loans to China, 
and which, possibly, would take over a number of such 
loans already made.® It is probable that, should loans 
be made by this Consortium, the expenditure of the 
moneys thus supplied will be more or less controlled by 
it. If this should be so, it would mean that a certain 
amount cf administrative control would be exercised by, 
or under the direction of, the associated banking inter- 
ests, but it appears to have been the American opinion 
that this administrative control under joint international 
auspices would be much less dangerous to China’s sove- 
reignty and administrative integrity than would be a 
similar control under the auspices of a particular State— 
Japan, for example. | 

With regard to this matter of administrative control, 
one observation, by way of distinction, deserves to be 
made. ‘This is that the acceptance by, or the imposition 
upon, the Chinese people of foreign overhead administra- 
tive control does not necessarily involve the taking of the 
operation of Government services out of the hands of the 
Chinese people. It may merely mean that a foreign 
supervision is provided for, and the right given to those 
exercising it to prevent the expenditure of money or the 
taking of other action which, in the opinion of the lenders, 
is in violation of the engagements which the Chinese Gov- 
ernment may have made, or is prejudicial to the efficiency 
or honesty of the administrative services which are in- 


° See post, Chap. XLI. 
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volved. Kiven in cases in which foreign supervisions may 
include the right to issue orders which are required to be 
obeyed, the actual operation of the services may still be 
in the hands of the Chinese Government. 


Guarantees of China’s Sovereignty and Territorial Integrity. 
A promise to respect the sovereignty of a country does 
not necessarily commit a government to a policy broader 
than that of taking no action which will operate against 
the continued existence of the country in question as a 
sovereign and independent State. The promise to respect 
its territorial integrity goes further and involves the 
undertaking not to take or permit steps to be taken that 
may lead to the annexation of a portion of the territory _ 
of the State for whose benefit the promise is made. These 
two promises with regard to sovereignty and territorial 
integrity were not specifically mentioned in all of the 
circular notes of 1899 and 1900 of Secretary Hay to the 
other Treaty Powers with regard to the recognition by 
them of the Open Door Doctrine in China.’ They were 
involved in the undertakings to which he then sought to 
commit the Powers only in the sense that if China should 
cease to be a sovereign State there would, of course, be 
no real opportunity for the operation of the Open Door 
principle; or that, if a lease or sphere of interest ripened 


°It was referred to in the letter sent to the American Ambassador at 
London to be submitted to the British Government. The following was 
the language: “This Government is animated by a sincere desire that 
the interests of our citizens may not be prejudiced through exclusive 
treatment by any of the controlling Powers within their so-called 
‘spheres of interest’ in China, and hopes also to retain there an open 
market for the commerce of the world, remove dangerous sources of 
international irritation, and hasten thereby united and concerted action 
of the Powers at Peking in favor of the administrative reforms so 
urgently needed for strengthening the Imperial Government and main- 
taining the integrity of China, in which the whole western world is 
alike concerned.” 
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into actual political ownership by the State holding the 
lease or claiming the sphere, there would not be, as to 
the particular areas concerned, the basis of a claim upon 
the part of the other Powers that those nations should 
enjoy equally good treatment with the nationals of the 
State holding the lease or sphere as regards commercial 
and industrial rights. 


China’s Sovereignty and Administrative Integrity Threat- 
ened by Japan’s Twenty-one Demands. Despite her often- 
repeated promises to China and to the other Treaty 
Powers, Japan, in 1915, presented to China a series of 
demands, since known as the ‘‘ Twenty-One Demands,’’ 
which, had they been granted by China in their entirety, 
would have seriously impaired that country’s sovereign 
rights and infringed its administrative integrity. These 
Demands are elsewhere considered with reference to the 
Open Door Doctrine and Japan’s interests in China.’ It 
is here sufficient to say that the most drastic of these De- 
mands, as regards China’s sovereignty and administra- 
tive integrity, were those contained in Group V of the 
Demands. This group was not finally insisted upon in 
the ultimatum issued to China by Japan, but it was 
not withdrawn by Japan, being merely postponed for 
future negotiation. The fact that they were not with- 
drawn but merely postponed, it was insisted by Japan, 
should be stated in the acceptance which China was con- 
strained to make of Japan’s ultimatum. This group of 
Demands were not wholly withdrawn until the Washing- 
ton Conference, when Baron Shidehara, speaking for the 
Japanese Delegation, said: 


Japan is further ready to withdraw the reservation which she 
made, in proceeding to the signature of the Sino-Japanese treat- 
ies and notes of 1915, to the effect that Group V of the original 


“See post, p. 92 et seq. 
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proposals of the Japanese Government would be postponed for 
future negotiations.® 


China’s Sovereignty and the Washington Conference. 
At the very head of the principles which, at the Wash- 
ington Conference, China asked to have applied in the 
determination of the questions relating to herself was the 
one which read: 


The Powers engage to respect and observe the territorial integ- 
rity and political and administrative independence of the Chinese 
Republie. 


China’s Ten Points or Principles, it will be remem- 
bered, were subinitted to the Committee of the Whole on 
Pacific and Far Eastern Questions at its first meeting. 
At the second meeting of this Committee the spokesmen 
of the other Powers represented in the Conference, one 
after another, asserted the desire and intention of their 
Governments to respect the sovereignty and territorial 
integrity of China. Mr. Root, of the American Delega- 
tion, thereupon observed that, there being apparent a 
fundamental agreement upon the subject, it would be 
well that resolutions to that effect be adopted by the 
Conference. This proposition being accepted, at the third 
meeting of the Committee Mr. Root presented the follow- 
ing four Resolutions: 


It is the firm intention of the Powers attending this Con- 
ference: 

(1) To respect the sovereignty, the independence, and the 
territorial and administrative integrity of China. 

(2) To provide the fullest and most unembarrassed oppor- 
tunity to China to develop and maintain for herself an effective 


*Thirteenth meeting of the Committee on Pacific and Far Eastern 
Questions. 
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and stable government, overcoming the difficulties incident to the 
change from the old and long-continued imperial form of gov- 
ernment. 

(8) To safeguard for the world, so far as it is within our 
power, the principle of equal opportunity for the commerce and 
industry of all nations throughout the territory of China. 

(4) To refrain from taking advantage of the present condi- 
tions in order to seek special rights or privileges which would 
abridge the rights of the subjects or citizens of friendly states 
and from countenancing action inimical to the security of such 
states. 


Upon inquiry upon the part of Mr. Sze, of the Chinese 
Delegation, Mr. Root declared that the word ‘‘ respect ”’ 
as used in the first resolution, was intended as a stronger 
word than ‘* observe.’’ ® 

Upon inquiry from Baron Kato, of the Japanese Dele- 
gation, Mr. Root said that the words ‘‘ administrative 
integrity ’’ ‘‘ did not affect any privileges accorded by 
valid or effective grants; that, on the contrary, respect 
for the administrative integrity of a country required 
respect for the things that are done in the exercise of 
its full sovereignty by an independent State.’’ To this 
Mr. Balfour, of the British Delegation, added the state- 
ment that this in no way barred the Committee in future 
discussions from either leaving things as they were or 
modifying them. The Chairman, Mr. Hughes, also de- 
clared that ‘‘ it was not contemplated to preclude discus- 
sion of any question relating to China; that China was a 
sovereign and independent State, and had her adminis- 
trative autonomy except as limited by restrictions which 
might have been placed upon it through valid engage- 
ments; that it might be possible for the Committee to 


®*The Chinese Delegation in the first of its Ten Points had used the 
phrase “respect and observe.” 
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remove or modify some of these restrictions, but that 
those would be particular questions. ”’ 

Regarding the second Resolution, it was agreed that 
the words ‘‘ overcoming the difficulties incident to the 
change from the old and long-continued imperial form of 
government,’’ added nothing to the substance of the 
Resolution, and they were, therefore, deleted. 

Regarding the third Resolution, it was declared by 
Mr. Root that the words ‘‘ so far as it is within our 
power ’’ were used in order to make it certain that no 
nation was attempting to do anything outside its com- 
petency. Upon the suggestion of Mr. Balfour, it was 
then agreed that the wording should be so changed as to 
make the Resolution read that the Powers would ‘‘ use 
their influence for the purpose of effectually establishing 
and maintaining the principle of equal opportunity,’’ ete. 

As to the fourth Resolution, Mr. Root pointed out that 
the phrase ‘‘ abridge the rights ’’ did not refer exclusively 
to a particular vested right of an individual because the 
nations had treaties with China which authorized them 
or their citizens to acquire further rights;—“‘‘ that it was 
broader and went beyond that particular case having to 
deal with cases where there were rights guaranteed by 
China and protected by these treaties; that any attempt 
to obtain rights for one Power that would detract from 
rights already vested in the nationals of another Power, 
by some valid engagement with the government of China, 
would constitute an abridgement.’’ In other words, that, 
in the future, no nation might attempt to do what Japan 
in 1915 by her T'wenty-One Demands had done,—to obtain 
rights that would be in derogation of the existing rights 
of the other Treaty Powers. 

As finally adopted by the Committee and later ap- 
proved by the Conference at its fourth plenary session, 
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held December LO, 1921, and embodied in a draft treaty 
to which all the nine Powers gave their assent at the 
sixth plenary session on February 4, the Root Resolu- 
tions ran as follows: 


It is the firm intention of the Powers attending this Conference 
hereinafter mentioned, to wit, the United States of America, 
Belgium, the British Empire, France, Italy, Japan, the Nether- 
lands and Portugal: 

1. To respect the sovereignty, the independence and the terri- 
torial and administrative integrity of China. 

2. To provide the fullest and most unembarrassed opportunity 
to China to develop and maintain for herself an effective and 
stable government. 

3. To use their influence for the purpose of effectually estab- 
lishing and maintaining the principle of equal opportunity for 
the commerce and industry of all nations throughout the terri- 
tory of China. 

4. To refrain from taking advantage of the present conditions 
in China, in order to seek special rights or privileges which would 
abridge the rights of the subjects or citizens of friendly States 
and from countenancing action inimical to the security of such 
States. 


With regard to the fourth of these Resolutions the 
observation may be made that it was distinguishable 
from the other three Resolutions in that it was not based, 
as were they, upon statements previously made in the 
Committee by the several Delegations, and that thus, in 
fact, Mr. Root had received no specific instruction from 
the Committee to frame and introduce it. The Resolu- 
tion, therefore, represented a proposition to which the 
Powers were asked to commit themselves which was initi- 
ated by the American Delegation upon its own responsi- 
bility. For this action China owes a debt of gratitude 
to the American Government, for its adoption at the very 
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outset of the Conference meant a decisive victory for 
- China, tending, as it did, to allay its fears that the Powers 
at the Conference might propose forms of concerted 
action that would mean further encroachments upon 
China’s administrative autonomy. 


China’s Rights as a Neutral. The eighth of the Points 
presented by the Chinese Delegation to the Committee 
on November 16 read: 


China’s rights as a neutral are to be fully respected in future 
wars to which she is not a party. 


At the thirteenth meeting of the Committee of the 
Whole, Dr. Wang stated that this proposition was an 
obvious one and clearly embraced within the first of the 
four Root Resolutions that had already been adopted. 
However, in view’of the fact that, in the past, China’s 
rights as a neutral had been grievously disregarded,— 
conspicuously in the Russo-Japanese War, the land oper- 
ations of which were carried on wholly upon Chinese soil, 
and in the recent war, when Japan had landed her troops 
at a point one hundred and fifty miles from their military 
objective—the leased area of Kiaochow,—he felt that it 
was appropriate that the Powers should pledge them- 
selves to this proposition. 

Secretary Hughes, Mr. Balfour, and M. Viviani said 
that their governments fully coneurred in the Chinese 
declaration of prineple. Mr. Hanihara, speaking for 
Japan, said that he associated himself with these views, 
but added: ‘‘ No country now desires to assail the neu- 
trality of another country, but when a country is not in 
a position to fulfill its obligations as a neutral, then the 
other Powers must defend themselves.’’ The point of 
this remark, in view of the circumstances under which, 
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in 1915, Japan had violated China’s rights as a neutral, 
is somewhat obscure. 

Without further discussion, China’s proposition was 
unanimously adopted, but, as finally adopted by the Con- 
ference at its fourth plenary session, held December 10, 
and as embodied as Article VI in the Nine Power Treaty 
Relating to Principles and Policies to be Followed in 
Matters Concerning China, the resolution was made to 
read: 


The Contracting Powers, other than China, agree fully to 
respect China’s rights as a neutral in time of war to which 
China is not a party; and China declares that when she is a 
neutral she will observe the obligations of. neutrality. 


CHAPTER IV 
THe Open Door in CHINA 


Very closely connected with the operation of the Most- 
Favored-Nation treaty clauses in China is the doctrine 
of the Open Door. In essence the purpose of this doctrine 
is the same as that of the treaty clauses, namely, to pro- 
vide that the Powers in their dealings with China shall 
be upon a basis of equality,—none of them asserting or 
enjoying privileges or immunities not enjoyed by the 
others. ‘There have been, however, these differences. 
The Most-Favored-Nation undertakings have been em- 
bodied in treaties to which China herself has given her 
formal consent, and, of course, have related only to those 
specific rights, privileges or immunities which have been 
granted to one or more of the Powers by China, and thus, 
by operation of the clauses, been extended to all the other 
Powers which have been entitled to Most-Favored-Nation 
treatment. The Open Door doctrine, upon the other hand, 
at least until the signing of the Washington treaties and 
Resolutions of 1922, has been a rule of policy adopted by 
the Treaty Powers as between themselves in their deal- 
ings with China. 

The term itself, ‘* Open Door,’’ dates from the end of 
the nineteenth century, but the policy has existed since 
the time when, toward the middle of the century, trade 
with China became important to the Western Powers, 
and especially to Great Britain and the United States. 
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China herself from this time deemed it expedient as well 
as just to deal with all foreigners upon a basis of equal- 
ity, and departed from that policy only when forced to 
do so by demands from particular Powers which she was 
not able to resist, but not until the signing of the treaties 
and agreements resulting from the Washington Confer- 
ence did she formally pledge herself to pursue that policy. 

In its essence and origin the Open Door doctrine re- 
lates only to matters of commerce and of economic and 
financial exploitation, but almost immediately after 1842 
it came to include political elements as well, since the 
Powers, in their dealings with China, sought to protect 
and advance their commercial, economic and financial in- 
terests in and concerning China by obtaining from that 
country special political rights or immunities. In fact, 
as will presently appear, it was the development in 
China of fairly definite Spheres of Interest or of Influ- 
ence asserted by various of the Powers, which threat- 
ened to lead to important political claims, which led to 
the attempt of the American Government, through 
Secretary of State Hay, to place the whole Open Door 
policy upon a more definite and secure basis than that 
upon which it had previously rested. Furthermore, as 
it will soon be seen, the maintenance of the Open Door 
doctrine in China, especially as urged by the United 
States, was made to include the maintenance of the sover- 
eignty and the territorial and administrative integrity of 
the Chinese State. 

In the chapter dealing with the Most-Favored-Nation 
doctrine in its application to China it has been shown 
that, at the very beginning of regular treaty relations of 
China with the Western Powers, that is, in the Supple- 
mentary Treaty between Great Britain and China of Octo- 
ber 8, 1843, which followed the Treaty of Nanking termi- 
nating the Opium War, it was provided that British 
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subjects should be entitled to any additional privileges or 
immunities which China might thereafter extend to citi- 
zens or subjects of any other foreign Powers. When com- 
municating this treaty to Parliament, Queen Victoria 
said: ‘‘ Throughout the whole course of my negotiations 
with the Government of China, I have uniformly dis- 
claimed the wish for any exclusive advantages. It has 
been my desire that equal favor should be shown to the 
industry and commercial enterprise of all nations.’’* 
Caleb Cushing, American Minister Plenipotentiary and 
Commissioner to China, quoting this statement in one of 
his dispatches to the American Government, said that 
England had ‘‘ from the outset adhered in good faith to 
this idea.’’ ? 

In the treaty of 1844 between China and the United 
States, negotiated by Cushing, China promised Most- 
Favored-Nation treatment to American citizens, and 
from this time forward, as has been pointed out in the 
chapter dealing with the Most-Favored-Nation clauses, 
practically all the Powers in their treaties with China 
were careful to exact from China promises of equal 
treatment for their respective nationals. In this sense, 
then, the application of the Open Door doctrine to China 
may be said to have had a continued history since the 
establishment upon a definite treaty basis of China’s 
relations with the Foreign Powers. 

In its modern and more definite form the Open Door 
doctrine as applied to China dates from the responses 
received from the more important Treaty Powers in 1898- 


*Moore, Digest of International Law, Vol. v, p. 418. Cf. Bau, The 
Open Door Doctrine in Relation to China, p. 8. 


*Mr. Tyler Dennett in his Americans in Eastern Asia, p. 110, calls 
attention to the fact that the Chinese were responsible for the insertion 
in the Supplementary Treaty of 1843 of the provision for the equal 
treatment of all foreign traders. 
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1900 by the United States in its efforts to obtain from 
those Powers the assurance that they would not employ 
the Spheres of Influence which they were then claiming 
in China to the detriment of China’s territorial or admin- 
istrative integrity or for securing for themselves or their 
nationals preferential commercial, financial, economic or 
political rights.*® 
As will be elsewhere shown, following the Sino-Jap- 
anese War of 1894-1895, which revealed the military 
weakness of China, there was inaugurated a régime under 
which not only was China obliged to part with practical 
administrative control over a number of leased areas, but 
under which, also, there came to the front the persistent 
efforts of the various Treaty Powers to mark out for 
themselves great portions of China within which they 
might claim to enjoy preferential rights as regards the 
granting by China of railway and other concessions. It 
thus seemed that not only was the ‘* Breakup ”’ of China 
imminent, but that, pending that process, there was to be 
a struggle between the Powers for preferential privileges 
in those portions of China that might still remain under 
the administrative control of the Chinese authorities. 
This matter of the creation of ‘‘ spheres of interest ’’ or 
of ‘‘ influence ’’ will be more specifically considered in 
another chapter: it is here referred to only as explaining 
“the reason why, with America taking the lead, there 
should have been developed the doctrine of the Open Door 
—a doctrine that denied to the Powers the right to claim 
in China, and particularly within their special spheres of 
interest, preferential rights in matters of trade and 
commerce. 


Secretary Hay’s Circular Letter. The movement to secure 


*See Chapter vi, “Spheres of Influence.” 
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the formal acceptance by the Powers of the principle 
that they would not claim for their own nationals within 
their respective spheres or leased areas preferential 
treatment as regards customs duties, harbor dues, trans- 
portation charges, etc., was initiated by the American 
Secretary of State, John Hay, in the fall of 1899. He 
caused to be submitted to the Chancelleries of Germany, 
Russia, France, Japan, Great Britain and Italy, for their 
approval, the following formulation of a general policy 
to be pursued in China.* 


The President [of the United States] . . . understands it to 
be the settled policy and purpose of Great Britain not to use any 
privileges which may be granted to it in China as a means of 
excluding any commercial rivals, and that freedom of trade for 
it in that Empire means freedom of trade for all the world alike. 
Her [Britannic] Majesty’s Government, while conceding by 
formal agreements with Germany and Russia the possession of 
‘spheres of influence or interest’’ in China, in which they are to 
enjoy special rights and privileges, particularly in respect to 
railroads and mining enterprises, has at the same time sought to 
maintain what is commonly called the ‘‘open door’’ policy, to 
secure to the commerce and navigation of all nations equality of 
treatment within such ‘‘spheres.’’ The maintenance of this 
policy is alike urgently demanded by the commercial communi- 
ties of our two nations, as it is justly held by them to be the only 
one which will improve existing conditions, enable them to main- 
tain their positions in the markets of China, and extend their 
future operations. 

While the Government of the United States will in no way 
commit itself to any recognition of the exclusive rights of any 
power within or control over any portion of the Chinese Empire, 


*The communications to these countries, with slight changes to meet 
special conditions, were in the same words. The clauses below quoted 
are from the communication to the British Foreign Office. For texts 
of communications and replies, see MacMurray, p. 221. 


OPEN DOOR 69 


under such agreements as have been recently made, it cannot 
conceal its apprehension that there is danger of complications 
arising between the treaty powers which may imperil the rights 
insured to the United States by its treaties with China. 

it is the sincere desire of my government that the interests of 
its citizens may not be prejudiced through exclusive treatment by 
any of the controlling powers within their respective ‘‘spheres of 
interest’’ in China, and it hopes to retain there an open market 
for all the world’s commerce, remove dangerous sources of inter- 
national irritation, and thereby hasten united action of the 
powers at Peking to promote administrative reforms so greatly 
needed for strengthening the Imperial Government and main- 
taining the integrity of China, in which it believes the whole 
western world is alike concerned. It believes that such a result 
may be greatly aided and advanced by declarations by the 
various Powers claiming ‘‘spheres of interest’’ in China as to 
their intentions in regard to the treatment of foreign trade and 
commerce therein, and that the present is a very favorable 
moment for informing Her Majesty’s Government of the desire 
of the United States to have it make on its own part and to lend 
its powerful support in the effort to obtain from each of the 
various Powers claiming ‘‘spheres of interest’’ in China a decla- 
ration substantially to the following effect: 

(1) That it will in no wise interfere with any treaty port or 
any vested interest within any so-called ‘‘sphere of interest’’ or 
leased territory it may have in China. 

(2) That the Chinese treaty tariff of the time being shall apply 
to all merchandise landed or shipped to all such ports as are 
within such ‘‘spheres of interest’’ (unless they be ‘‘free ports’’), 
no matter to what nationality it may belong, and that duties so 
leviable shall be collected by the Chinese Government. 

(8) That it will levy no higher harbor dues on vessels of 
another nationality frequenting any port in such ‘‘sphere’’ than 
shall be levied on vessels of its own nationality, and no higher 
railroad charges over lines built, controlled, or operated within 
its ‘‘sphere’’ on merchandise belonging to citizens or subjects of 
other nationalities transported through such ‘‘sphere’’ than shall 
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be levied on similar merchandise belonging to its own nationals 
transported over equal distances. 


Responses of Powers to Secretary Hay’s Letter. The re- 
plies of the Powers to this communication of the Amer- 
ican Secretary were substantially as follows: 

Great Britain replied on September 29, 1899, that its 
Policy in China, consistently advocated, had been ‘‘ one 
of securing equal opportunity for the subjects and citi- 
zens of all nations in regard to commercial enterprise 
in China, that from this policy Her Majesty’s Govern- 
ment had no intention or desire to depart.’’ And, again, 
on November 30, that ‘‘ Her Majesty’s Government will 
be prepared to make a declaration in the sense desired 
by your [the American] Government in regard to the 
leased territory of Weihaiwei and all territory in China 
which may hereafter be acquired by Great Britain by 
lease or otherwise, and all spheres of interest now held 
or that may hereafter be held by her in China, provided 
that a similar declaration is made by other Powers con- 
cerned.”’ 

Germany replied, on February 17, 1900: 


The Imperial Government has, from the beginning, not only 
asserted, but also practically carried out to the fullest extent, in 
its Chinese possessions absolute equality of treatment of all 
nations with regard to trade, navigation, and commerce. The 
Imperial Government entertain no thought of departing in the 
future from this principle, which at once excludes any preju- 
dicial or disadvantageous commercial treatment of the citizens of 
the United States, so long as it is not forced to do so, on account 
of considerations of reciprocity, by a divergence from it by other 
governments. 


Italy replied, January 7, 1900: ‘‘ The Government of 
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the King adheres willingly to the proposals set forth in 
the said [American] note of December 9.’’ 

Japan, December 26, 1899, replied that ‘‘ The Imperial 
Government will have no hesitation to give their consent 
to so fair and just a proposal of the United States, pro- 
vided that all the other Powers shall accept the same.’’ 

France, on December 16, declared that the Republic 
‘* desires throughout the whole of China and, with the 
natural reservation, that all the Powers interested give 
an assurance of their willingness to act likewise, is ready 
to apply in the territories which are leased to it, equal 
treatment to the citizens and subjects of all nations, espe- 
cially in the matter of customs duties and navigation 
dues, as well as transportation tariffs on railways.’’ 

All of these replies substantially accepted Secretary 
Hay’s proposal. The reply of Russia, December 18-30, 
was not quite so satisfactory. That Government de- 
clared: 


Insofar as the territory leased by China to Russia is concerned, 
the Imperial Government has already demonstrated its firm inten- 
- tion to follow the policy of the ‘‘open door’’ by creating Dalny 

(Ta-lien-wan) a free port; and if at some future time that port, 
although remaining free itself, should be separated by a customs 
limit from other portions of the territory in question, the cus- 
toms duties would be levied, in the zone subject to the tariff, 
upon all foreign merchandise without distinction as to nation- 
ality. As to ports now open or hereafter to be opened to foreign 
ecommerce by the Chinese Government, and which lie beyond the 
territory leased to Russia, the settlement of the question of cus- 
toms duties belongs to China herself, and the Imperial Govern- 
ment has no intention whatever of claiming any privileges for 
its own subjects to the exclusion of foreigners. It is to be under- 
stood, however, that this assurance of the Imperial Government 
is given upon condition that a similar declaration shall be made 
by other Powers having interests in China. 


72 FOREIGN RIGHTS AND INTERESTS IN CHINA 


These replies having been received, the American 
Government, in a letter of March 20, 1900, notified each 
of the Powers previously addressed that ‘‘ having 
accepted the declaration suggested by the United States 
concerning foreign trade in China,’’ and like action hay- 
ing been taken by all the various Powers having leased 
territory or so-called ‘‘ spheres of interest ’’ in the 
Chinese Empire, as shown by copies of replies enclosed, 
‘‘ this Government will therefore consider the assent 
given to it by [the Government addressed] as final and 
conclusive. ’’ 


To this notification no replies were made. 


Nature of Replies Examined. It will be seen that by this 
notification Secretary Hay assumed that the replies 
which he had received to his proposals had all been satis- 
factory. The fact that to this conclusion upon his part 
no criticism was made by the Powers addressed furnishes 
some, but by no means conclusive, grounds that each of 
them were satisfied that the conditions upon which they 
had given their respective assents had been fully met. In 
fact, however, if we scrutinize carefully the replies actu- 
aliy given, it will be seen that by no means had any of 
the Powers, except Italy, given unqualified assent to the 
American propositions. All of them, except Italy, had 
made their assent dependent upon an assent being given 
by all the other Powers addressed, an assent that would 
therefore not be effective unless the other Powers gave 
theirs. This is significant in view of the fact that in 
certain of the replies, this assent was not to the exact 
proposition that had been advanced by Secretary Hay. 
Great Britain, in her reply, did not attempt to vary these 
propositions, but France, Russia and Japan did do so. 
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Thus the French reply, although it declared the French 
Republic desired ‘‘ equal treatment to the citizens and 
subjects of all nations, especially in the matter of cus- 
toms duties and navigation dues as well as transporta- 
tion tariffs on railways ’’ throughout the whole of China, 
nevertheless, so far as an affirmative pledge went, de- 
clared that France was ready to apply these principles 
** in the territories which are leased to it.’? That is, no 
mention was made of such sphere of interest as France 
might lay claim to in China. In view, however, of the 
expression of a desire to have these principles applied 
throughout all China, it is perhaps not proper that much 
significance should be attached to the fact that France’s 
affirmation was limited to her leased territory. 

The Russian reply, however, distinctly failed to commit 
the Russian Government to the exact propositions made 
by Secretary Hay. Reference was made only to cus- 
toms duties, no mention being made of navigation 
dues or railway charges. Furthermore, it was not made 
plain that the customs duties to be collected in the zone 
of the leased area that might be subject to tariff, were 
to be those imposed by China and not by Russia. Also, 
it was not made absolutely certain that the ‘‘ foreign 
merchandise,’’ against which no discrimination was to 
be made, was to include Russian goods as well as goods 
coming from all other countries—in other words, whether 
-** foreign ’’ meant foreign to China or merely foreign as 
regards Russia. However, the Russian reply did go on 
to say that the Russian Government was convinced that 
its reply was such as to satisfy the inquiry made in the 
American note. 


Repeated Affirmations of the Doctrine. Whatever doubt 
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may have existed as to the full acceptance by the Powers 
concerned of the propositions contained in Secretary 
Hay’s letter may, however, be considered to have been 
dispelled by the fact that, during the next twenty years, 
no one of the Powers attempted to make the point that 
the conditions of its acceptance of these proposals had 
not at the time been met, and therefore, that it was not 
bound by them; or to show that such acceptance as was 
given was not to the propositions stated by Secretary 
Hay in his letter. Upon the contrary, without protest 
or attempt at qualification, these Powers later repeatedly, 
and in the most formal manner, asserted their acceptance 
of the Open Door policy in China. 

During the Boxer troubles, on July 3, 1900, Mr. Hay 
sent to all the Powers having treaty relations with China 
the following circular telegram: 


In this critical posture of affairs in China it is deemed appro- 
priate to define the attitude of the United States as far as the 
present circumstances permit this to be done. We adhere to the 
policy initiated by us in 1857, of peace with the Chinese nation, 
of furtherance of lawful commerce, and of protection of lives and 
property of our citizens by all means guaranteed under extrater- 
ritorial treaty rights and by the law of nations. . . . The 
policy of the Government of the United States is to seek a solu- 
tion [of the existing troubles] which may bring about permanent 
safety and peace to China, preserve Chinese territorial and ad- 
ministrative entity, protect all rights guaranteed to friendly 
powers by treaty and international law, and safeguard for the 
world the principle of equal and impartial trade with all parts 
of the Chinese Empire.® 


In the English-German treaty of October 16, 1900, the 
purpose of which was to define the mutual policy of the 


°U.S. For. Rels., 1900, p. 299. 
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two nations in China, it was declared that the following 
principles would be observed: 


(1) It is matter of joint and permanent international interest 
that the ports on the rivers and littoral of China should remain 
free and open to trade and to every other legitimate form of 
economic activity for the nationals of all countries without dis- 
tinction ; and that the governments agree on their part to unhold 
the same for all Chinese territory as far as they can exercise 
influence. 

(2) Her Britannic Majesty’s Government and the Imperial 
German Governinent will not, on their part, make use of the 
present [Boxer] complication to obtain for themselves any terri- 
torial advantages in Chinese dominions, and will direct their 
policy towards maintaining undiminished the territorial condi- 
tion of the Chinese Empire.® 


Here, it will be observed, was not only an undertaking 
mutually to abide by the open door policy, but, so far 
as possible, to maintain the territorial integrity of the 
Chinese Kimpire. It was further provided that the agree- 
ment should be communicated to the other Powers with 
the invitation to them to accept the principles recorded 
in it. 

Secretary Hay, acknowledging the receipt of the text 
of this agreement, sent to the German and British repre- 
sentatives a note in which he said :" 


When the recent [Boxer] troubles were at their height this 
~Government, on the 3d of July, once more made an announce- 
ment of its policy regarding impartial trade and the integrity of 
the Chinese Empire and had the gratification of learning that all 
the Powers held similar views. And since that time the most 
gratifying harmony has existed among all the nations concerned 


° MacMurray, p. 268. 
"U.S. For. Rels., 1900, p. 356. 
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as to the ends to be pursued, and there has been little divergence 
of opinion as to the details of the course to be pursued.® 


In 1901, as will later be referred to in connection with 
the development of Russian influence in Manchuria, the 
Japanese Minister to the United States informed the 
American Government that a then pending convention 
between China and Russia which would grant to the latter 
certain special mining privileges in Manchuria was 
deemed by the Japanese Government a violation of the 
understanding between the Treaty Powers with regard 
to the maintenance of the integrity of the Chinese Em- 
pire; and, with reference to the same proposed agree- 
ment the United States in a circular letter to the other 
Powers declared that it would view with concern any 
agreement by which China might cede to any corporation 
or company the exclusive right and privilege of opening 
mines, establishing railroads or in any other way indus- 
trially developing Manchuria—that such an agreement 
would constitute a distinct breach of the treaties between 
China and the Powers. 


Affirmations of the Open Door Principle by Treaties Among 
the Foreign Powers. In treaties entered into by the 


* Continuing, Secretary Hay expressed the full sympathy of his Gov- 
ernment with the principles set forth in the two sections of the Ger- 
man-English treaty which have been quoted. This agreement also con- 
tained the following section concerning which Secretary Hay said that 
the Government of the United States did not regard itself as called 
upon to express an opinion, as being merely a reciprocal arrangement 
between the two contracting Powers: 

“3. In case of another Power making use of the complications in 
China in order to obtain under any form whatever such territorial ad- 
vantages, the two contracting parties reserve to themselves to come to 
a preliminary understanding as to the eventual steps to be taken for 
the protection of their own interests in China.” 
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Treaty Powers between one another, acceptance of the 
principle of the Open Door was repeatedly affirmed. 

In the Anglo-Japanese treaty of January 30, 1902,° it 
was declared in the preamble that the two Powers ‘‘ actu- 
ated solely by a desire to maintain the status quo and 
general peace in the extreme Hast, being moreover spe- 
cially interested in maintaining the independence and 
territorial integrity of China and the Empire of Korea, 
and in securing equal opportunities in those countries for 
the commerce and industry of all nations, hereby agree, 
ete.’’ 

In a joint declaration of March 3 (16), 1902, by France 
and Russia, in reply to the communication acquainting 
them of the Alliance, it was declared that the Anglo- 
Japanese treaty of January 30, 1902, having been 
received, the governments of France and Russia were 
‘¢ fully satisfied to find therein affirmed the fundamental 
principles which they have themselves, on several occa- 
sions, declared to form the basis of their policy and 
which still remain so.’’ 

However, the Convention continued: 


The two governments consider that the observance of these 
principles is at the same time a guarantee of their special inter- 
ests in the Far East. Nevertheless, being obliged themselves also 
to take into consideration the ease in which either the aggressive 
action of third Powers, or the recurrence of disturbances in 
_ China, jeopardizing the integrity and free development of that 
Power, might become a menace to their own interests, the two 
allied Governments reserve to themselves the right to consult in 
that contingency as to the means to be adopted for securing those 
interests.?° 


°MacMurray, p. 324. 
* MacMurray, p. 325, note. 
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In the Anglo-Japanese agreement of August 12, 1905, 
replacing that of January 30, 1902, it was declared in the 
preamble that the object of the agreement included ‘* the 
preservation of the common interests of all Powers in 
China by insuring the independence and integrity of the 
Chinese Empire and the principle of equal opportunities 
for the commerce and industry of all nations in China.’ 

Communicating this agreement to the Russian Govern- 
ment, September 6, 1905, the Marquis of Lansdowne said: 
‘‘ His [Britannic] Majesty’s Government believe that 
they may count upon the good will and support of all the 
Powers in endeavoring to maintain peace in Kastern Asia 
and in seeking to uphold the integrity and independence 
of the Chinese Empire and the principle of equal oppor- 
tunity for the commerce and industry of all nations in 
that country.”’ 

During the Russo-Japanese War the American Gov- 
ernment became apprehensive that, at the conclusion of 
the war, concessions of Chinese territory might be made 
to neutral powers. It therefore sought to obtain assur- 
ances from these Powers that such concessions either of 
territory or of special privileges in conflict with the open 
door principle would not be sought. From the neutral 
Powers thus addressed the following replies were re- 
ceived : 

The Austro-Hungarian Minister of Foreign Affairs 
said: ‘‘ It gives gratification to the undersigned to 
state that the Imperial and Royal Government, in con- 
formity with the views of the Government of the United 
States of America, has always had in mind both of these 
objects, the perpetuation of the integrity of China and 
policy of the open door in the Far East, and intends to 
observe this attitude also in future.”’ 


4 MacMurray, p. 516. 


OPEN DOOR 79 


The Belgian Government declared that ‘‘ within the 
limits of its interest in Chinese affairs it is fully in accord 
with the views thus expressed [by the United States].’’ 

The German Chaneellor declared that the American 
view ‘‘ corresponds entirely with that of the German Gov- 
ernment. ... The Imperial Government does not seek 
for itself any further acquisition of territory in China.’’ 

Lord Lansdowne, in behalf of Great Britain, asserted 
‘* full concurrence ’’? with the desires of America to 
maintain the open door and the integrity of China; and 
an equally reassuring statement was obtained from the 
Portuguese Minister of Foreign Affairs. 

In the Portsmouth Treaty of Peace of September 5, 
1905, between Russia and Japan, the two Powers 
declared, with respect to Manchuria, that they had no 
‘* territorial advantages or preferential or exclusive con- 
cessions In impairment of Chinese sovereignty or incon- 
sistent with the principle of equal opportunity.’’ And 
both Powers reciprocally engaged ‘* not to obstruct any 
general measures common to all countries, which China 
may take for the development of the commerce and indus- 
try of Manchuria.’’” 

In the convention between the same two Powers of 
June 30, 1907, it was declared: 


ArtTIcLE I. Each of the High Contracting Parties engages to 
respect the actual territorial integrity of the other, and all rights 
aceruing to one and the other party from treaties, conventions 
and contracts in foree between them and China, copies of which 
have been exchanged between the contracting parties'? (in so 
far as these rights are not incompatible with the principle of 
equal opportunity) from the Treaty signed at Portsmouth on the 
5th of September (23rd of August), 1905, as well as from the 
special conventions concluded between Japan and Russia. 


® MacMurray, p. 522. 
% But not in all cases made known to the other Powers. See pp. 


of AY NE 
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ArtTIcLE II. The two High Contracting Parties recognize the 
independence and territorial integrity of the Empire of China 
and the principle of equal opportunity, in whatever concerns the 
commerce and industry of all nations in that Empire, and engage 
to sustain and defend the maintenance of the status quo and 
respect for this principle by all the pacific means within their 
reach.** 


In the Franco-Japanese ‘* arrangement ’”’ of June 10, 
1907, it was deciared: 


The Governments of Japan and France, being agreed to re- 
spect the independence and integrity of China, as well as the 
principle of equal treatment in that country for the commerce 
and subjects or citizens of all nations, and having a special in- 
terest to have the order and pacific state of things preserved 
especially in the regions of the Chinese Empire adjacent to the 
territories where they have rights of sovereignty, protection or 
occupation, engage to support each other for assuring the peace 
and security in those regions, with a view to maintain the respec- 
tive situation and territorial rights of the two High Contracting 
Parties in the Continent of Asia.?° 


In the Root-Takahira agreement of 1908, embodied in 
an interchange of notes between the American Secretary 
of State and the Japanese Ambassador at Washington, 
it was declared: 


It is the wish of the two Governments to encourage the free 
and peaceful development of their commerce on the Pacifie 
Ocean. 

2. The policy of both Governments, uninfluenced by any 
aggressive tendencies, is directed to the maintenance of the exist- 
ing status quo in the region above mentioned, and to the defence 


* MacMurray, p. 657. 
* MacMurray, p. 640. 
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of the principle of equal opportunity for commerce and industry 
in China. 

3. They are accordingly firmly resolved reciprocally to re- 
spect the territorial possessions belonging to each other in said 
region. 

4. They are also determined to preserve the common interest 
of all powers in China by supporting by all pacific means at their 
disposal the independence and integrity of China and the prin- 
ciple of equal opportunity for commerce and industry of all 
nations in that Empire. 

5. Should any event occur threatening the status quo as above 
described or the principle of equal opportunity as above defined, 
it remains for the two Governments to communicate with each 
other in order to arrive at an understanding as to what measures 
they may consider useful to take.1° 


In the Russo-Japanese Convention of July 4, 1910, the 
contracting parties agreed to ‘*‘ maintain and respect the 
status quo in Manchuria resulting from the treaties, con- 
ventions and other arrangements concluded up to this 
day, between Japan and Russia or between either of 
those two Powers and China.’’ *” 

The terms of the Anglo-Japanese Alliance were again 
modified by the treaty of July 13, 1911. In this instru- 
ment the purposes of the alliance are stated in the pre- 
amble as follows: 


A. The consolidation and maintenance of the general peace 
in the regions of Eastern Asia and India. 

B. The preservation of the common interests of all the Powers 
in China by insuring the independence and integrity of the 
Chinese Empire and the principle of equal opportunities for the 
commerce and industry of all nations in China. 

C. The maintenance of the territorial rights of the High Con- 


* MacMurray, p. 769. 
™ MacMurray, p. 803. 
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tracting Parties in the regions of Eastern Asia and of India and 
the defense of their special interests in those regions.*® 


In the Russo-Japanese Convention of 1916 no reference 
was made to the sovereignty and territorial integrity of 
China nor to the open door, the emphasis being laid on 
the ‘‘ special interests’’ of the contracting Powers. 
After providing that neither party would become a party 
to any arrangement or political combination against the 
other, the convention, in its second article, declared: 


In ease the territorial or special interests in the Far East of 
one of the Contracting Parties recognized by the other Contract- 
ing Party are menaced, Japan and Russia will act, in concert, on 
the measures to be taken in view of the support or co-operation 
necessary for the protection and defence of these rights and 
interests.?® 


Finally, in 1917, came the understanding between 
America and Japan embodied in an interchange of notes 
between Secretary of State Lansing and the Japanese 
Ambassador, Viscount Ishii,?° in which these represent- 
atives again pledged their governments ‘‘ that they 
always adhere to the principle of the so-called Open Door 
or equal opportunity for commerce and industry in 
China,’’ and that they have no purpose “‘ to infringe in 
any way the independence or territorial integrity of 
China.”’ 


Violations of the Open Door. That the Powers were by 
no means agreed as to the obligations assumed by them 


*® MacMurray, p. 900. 
*® MacMurray, p. 1327. 
* MacMurray, p. 1394. 
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with reference to the maintenance of the Open Door in 
China—nor, shall it be said, as to their conscientious 
intention to abide by those obligations—is shown by the 
complaints repeatedly made by some of the Powers 
against practices upon the parts of other Powers. Espe- 
cially were these complaints directed against the actions 
of the Japanese in Manchuria and Shantung. 


Treaty Violations of the Open Door. ‘lhe American Gov- 
ernment was disturbed lest the Open Door doctrine 
should be violated by the rights in Shantung which Ger- 
many, in 1898, had received. In response to inquiries 
made by that Government, the German Government on 
February 14, 1902, declared that: ‘*‘ The Imperial Gov- 
ernment has no intention whatever of abandoning its 
adherence to the principle of the Open Door recognized 
also for the Province of Shantung.’’ However, in a 
memorandum of April 19, of the same year, communi- 
cated to the American Embassy at Berlin, after referring 
to clauses of the treaty of lease of March 6, 1898, pro- 
viding that in case China should need foreign assistance 
in persons, capital or material within the Province, the 
offering of said work or furnishing of material should, 
in the first instance, be offered to German merchants and 
industrialists, and that, in case they should decline to 
undertake the work or to furnish the material, China 
should then be at liberty to act as she might please, the 
~ German Foreign Office went on to say: 


The foregoing provisions do not grant any exclusive rights to 
Germany, they merely bind China to offer the works and schemes 
concerned to Germany, but leave to persons of other nationality 
absolute freedom to obtain the contracts for the furnishing of 
the material by offering more favorable terms. The Imperial 
Government has as yet not learned of any instance where Ameri- 
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cans-or any persons of any other nationality have already been 
placed at disadvantage through the application of these pro- 
visions. 

The declaration of the principle of the ‘‘Open Door’’ by Ger- 
many as well as by the other Powers was made a long time after 
the Kiaochow treaty had gone into effect. Hence the later asser- 
tions of this principle cannot be applied retroactively to German 
rights previously obtained, as moreover, none of the other nations 
has renounced rights already acquired on account of or in con- 
sequence of its acceptance of the principle of the ‘‘Open Door.’’ 

France, in particular, on the strength of older treaty provi- 
sions after which those of the Kiaochow treaty of 1898 were 
modeled, claims similar but more far reaching rights in the 
Southern Provinces of China. So long, in the first place, as 
France cannot be induced to renounce these rights, the Imperial 
Government is hardly in a position to consider the renunciation 
of similar rights obtained by it in Shantung. 

In other parts of China various nations hold railway and other 
concessions of so wide a scope that their realization is not to be 
thought of within any reasonable time, and which, therefore, 
practically amount to exclusive privileges. If the Government 
of the United States is inclined to urge the strict carrying out 
of the principle of the ‘‘Open Door’’ which Germany would only 
find proper on the supposition that its application would be 
absolutely the same to all, it would, above all, be necessary to 
raise objections to such exclusive rights as are disguised under 
the name of concessions.?* 


In an agreement dated July 24, 1911, the German 
Mining Company which held certain general mining priv- 
ileges in Shantung surrendered those in return for cer- 
tain specific mining rights. As to the zones in which the 


* The memorandum also referred to the fact that the United States 
had not established the “Open Door” in the Philippines—a reference 
that was irrelevant, since the Philippines were wholly under American 
sovereignty, whereas there was no claim that the Province of Shantung 
or even the leased area of Kiaochow had been taken from under Chi- 
nese sovereignty and annexed to the German Empire. 
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mining rights were surrendered the agreement provided 
that should the Chinese Government or Chinese mer- 
chants later wish to carry on mining operations within 
them, if foreign capital was sought, the German banks 
should be resorted to; also if supplies of foreign mate- 
rials or machinery or the services of foreign experts 
were needed, German materials and machinery should 
be bought or German citizens employed. 

In 1901 and 1902 the American Government made 
strenuous attempts to dissuade China from entering into 
a convention which it understood was being negotiated 
with Russia and under which Russia was to obtain prefer- 
ential or exclusive mining and railway privileges in Man- 
churia. With reference to this proposed convention the 
American Government sent the following communication 
to the Chinese Government and also to the other Treaty 
Powers :” 


An agreement by which China cedes to any corporation or 
company the exclusive right and privilege of opening mines, 
establishing railroads, or in any other way industrially develop- 
ing Manchuria can but be viewed with the gravest concern by 
the Government of the United States. It constitutes a monopoly, 
which is a distinct breach of the stipulations of treaties concluded 
between China and Foreign Powers, and thereby seriously affects 
the rights of American citizens; it restricts their rightful trade 
and exposes it to being discriminated against, interfered with, or 
otherwise jeopardized, and strongly tends toward permanently 
impairing the sovereign rights of China in this part of the 
Empire, and seriously interferes with her ability to meet her 
international obligations. Furthermore, such concession on the 
part of China will undoubtedly be followed by demands from 
other powers for similar and equal exclusive advantages in other 
parts of the Chinese Empire, and the inevitable result must be 


*U.S. For. Rels., 1902, p. 275. 
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the complete wreck of the policy of absolute equality of treat- 
ment of all nations in regard to trade, navigation, and commerce 
within the confines of the Empire. 

On the other hand, the attainment by one power of such ex- 
clusive privileges for a commercial organization of its nationality 
conflicts with the assurances repeatedly conveyed to this Govern- 
ment, by the Imperial Russian ministry of foreign affairs of the 
Imperial Government’s intention to follow the policy of the open 
door in China, as advocated by the Government of the United 
States and accepted by all the treaty powers having commercial 
interests in that Empire. 

It is for these reasons that the Government of the United 
States, animated now, as in the past, with the sincerest desire of 
insuring to the whole world the benefits of full and fair inter- 
course between China and the nations on a footing of equal 
rights and advantages to all, submits the above to the earnest 
consideration of the Imperial Governments of China and Russia, 
confident that they will give due weight to its importance and 
adopt such measures as will relieve the just and natural anxiety 
of the United States. 


In answer to this communication, the Russian Foreign 
Office replied (January 27-February 9, 1902) : 


There is no thought of attacking the principle of the ‘‘open 
door’’ as that principle is understood by the Imperial Govern- 
ment of Russia, and Russia has no intention whatever to change 
the policy followed by her in that respect up to the present time. 
If the Russo-Chinese Bank should obtain concessions in China, 
the agreements of a private character relating to them would not 
differ from those heretofore concluded by so many other foreign 
corporations—it is impossible to deny to an independent State 
the right to grant to others such concessions as it is free to dis- 
pose of, and I have every reason to believe that the demands of 
the Russo-Chinese Bank do not in the least exceed those that 
have been so often formulated by other foreign companies. 


By the Portsmouth treaty of 1905, Russia and Japan 
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declared that they had in Manchuria no preferential or 
exclusive concessions in impairment of Chinese sover- 
eignty or inconsistent with the principle of equal oppor- 
tunity. Furthermore, they both agreed not to obstruct 
any general measures, common to all countries, which 
China might take for the development and commerce of 
Manchuria. 

Notwithstanding this assertion and engagement, Japan 
in the same year, by secret protocols attached to the Sino- 
Japanese treaty of December 22, 1905, obtained from 
China the promise that ‘‘ for the purpose of protecting 
the interest of the South Manchurian Railway,’’ she 
[China] would ** not construct, prior to the recovery by 
them of the said Railway, any main line in the neighbor- 
hood of or parallel to that railway, or any branch line 
which might be prejudicial to the interest of the above- 
mentioned railway.’’ 

How clearly this undertaking upon the part of China 
obtained by Japan was in violation of the Open Door doc- 
trine appeared when it was used to prevent the construc- 
tion by a British firm and with British money of an 
extension of the North China Railway from Hsinmintun 
to Facumen. Professor Hornbeck, commenting upon this 
episode says :* 


It follows that a secret treaty provision in which China under- 
took, upon Japan’s demands, ‘‘not to construct any railway lines 
parallel to and competing with the South Manchuria Railway”’ 
amounted to the establishment in Japan’s favor of a new and 
special privilege. This diminished China’s freedom of action; 
it was therefore an immediate violation of the pledge made to 
Russia; it was contrary to the principles set forth in the Anglo- 
Japanese agreement of 1905; and it carried the implication of 


* Contemporary Politics in the Far East, p. 259. 
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an intention to close the door in South Manchuria against rail- 
way enterprise in other than Japanese hands. 


In 1909 American Secretary of State Knox put forward 
his plan for the ‘‘ neutralization ’’ of the Manchurian 
railways, which he urged as ‘‘ the most effective way 
to preserve undisturbed enjoyment by China of all polit- 
ical rights in Manchuria and to promote the development 
of those Provinces under a practical application of the 
Open Door and equal commercial opportunity.’’ As is 
well known, this plan failed to obtain the support of the 
other Powers, especially of Japan and Russia. Russia 
denied that there was at that time anything that threat- 
ened either the Chinese sovereignty or the Open Door in 
Manchuria. Japan declared that ‘‘ so far as the question 
of the Open Door is concerned the principle of equal 
opportunity possesses in its applications to Manchuria a 
more comprehensive signification than it has elsewhere 
in China, since, in virtue of Article VII of the Treaty of 
Portsmouth, the Japanese and Russian railways in those 
Provinces are dedicated exclusively to commercial and 
industrial uses,’’ hence upon this ground there was no 
need to disturb existing railway conditions. 

However, within a few months, February 24, 1910, 
Russia informed the United States that she objected to 
the building of the Chinchow-Aigun railway, a concession 
for the building of which American banking interests had 
obtained from China, the ground for this objection being 
that such a railroad would be in violation of an agreement 
obtained from China in 1899 (unknown to the American 
Government) that China would not build railroads to the 
north of Peking with foreign capital other than Russian. 

On January 31, 1910, with reference to the Chinchow- 
Aigun prospect, the Japanese Minister wrote to the Chi- 
nese Foreign Office: ‘‘ Before the Chinese Government 
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determines anything, the consent of my Government 
must first be obtained. If the position of my country is 
ignored, and a decision is made without referring the 
matter to my Government, it will be hard to estimate 
the seriousness of the trouble that may be caused in the 
relations of the two countries.’’ And the Russian Min- 
ister, on February 2, 1910, wrote that ‘‘ the Russian Goy- 
ernment expects that China will not settle such matters 
without first consulting Russia. Otherwise, there will 
be trouble in the relations between the two countries.’’ 
And again on February 8, 1910, he wrote: ‘‘ In regard 
to all future railways in Manchuria which China may 
propose to build with borrowed capital, the Russian Gov- 
ernment must be first consulted and must first consider 
if the plans have any consequence to the military and 
political interests of Russia or to the North Manchuria 
Railways.’’ 

Elsewhere reference is made to the American protest 
of April 18, 1910, to this claim of right upon the part of 
Russia and Japan to contract future railway construc- 
tion in the Manchurian provinces—a claim which, despite 
the avowals of the Portsmouth treaty, those countries 
based upon political and strategic as well as commercial 
grounds. However, the Chinchow-Aigun project was 
abandoned. By an agreement of September 4, 1909, 
China promised that should she undertake the construc- 
tion of a railroad between Hainmintun and Facumen, she 
would ‘‘ arrange previously with the Government of 
Japan.’’ In this same agreement important coal mining 
rights in Manchuria were granted to Japan and the gen- 
eral promise made that: ‘‘ All mines along the Antung- 
Mukden Railway to the main line of the South Manchuria 
Railway, excepting those at Fushun and Yentai, shall be 
exploited as joint enterprises of Japanese and Chinese 
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subjects.’? Upon being asked by the American Govern- 
ment whether this agreement involved a monopoly of 
right to open mines in the territories concerned, the 
Japanese Government gave the assurance that the agree- 
ment ‘‘ does not intend an exclusive claim to mines in 
Manchuria; that Japan will not oppose a concession by 
China to any third party finding minerals within the 
territory in question, and that it was only designed so 
that neither China nor Japan should operate independ- 
ently of the other.’’ To substantially the same effect was 
the Chinese assurance of November 18, 1908.” 

By an exchange of notes on October 5, 1913, with 
Japan, China arranged for the construction of five addi- 
tional railways in Manchuria and Mongolia with funds 
to be supplied by Japanese capitalists.” 

In the loan agreement of December 2, 1915, with refer- 
ence to the building of one of those roads (Ssupingkai- 
Chengchiatun) it was provided that for building mate- 
rials, rolling stock, etec., the Japanese merchants were to 
be given the preference. Also that if, in the future, the 
line should be extended or branches built, and foreign 
funds needed for the purpose, the option of supplying 
them should be offered to Japanese banks. 

By an agreement of August 2, 1918, between China and 
a syndicate of Japanese financial interests, a loan of 
yen 30,000,000 was provided for, ostensibly for the devel- 
opment by China of gold mining and forestry in the two 
Manchurian provinces of Heilung Chiang and Kirin, the 
security being the gold mines and national forests in the 
two provinces and the Chinese Government’s revenue 


* See also the Japanese note of November 25, 1909, U. S. For. Rels., _ 


1909, pp. 116-124. 


** Public announcement of this was not made until October 2, 1918, 
five years later. 
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from them. It was furthermore provided that should the 
Chinese Government within the period of the operation 
of the loan agreement (10 years) desire to make a loan 
from others in respect to mines, national forests and their 
revenues, or to dispose of them, the Japanese financial 
interests should first be consulted. 

It has been deemed necessary to mention these various 
transactions relating to Manchuria in order to show the 
extent to which Russia and Japan, and especially Japan, 
despite their repeated approval of the Open Door doc- 
trine, sought to obtain, and, to a considerable degree, 
succeeded in obtaining, in Manchuria, not simply specific 
railway and mining concessions, but options for future 
loans on railway and mining enterprises. And also that 
they claimed and exercised with reference to the Hsin- 
mintun-Fakumen and Chinchow-Aigun projects, the 
right to veto the building of other railway lines which 
they might deem prejudicial to either their commercial 
or strategic and political interests in Manchuria. 

It should also be said that, in addition to the efforts 
which Japan made to obtain by definite treaties or agree- 
ments preferential or exclusive rights of railway exploi- 
tation in Manchuria, there were acts upon her part in 
Manehuria which gave rise to repeated protests upon 
the part of the other Powers, and especially of the United 
States that the Open Door principle was being violated. 
Particularly were these protests made during the years 
immediately following the Russo-Japanese War, during 
which time American trade in Manchuria was seriously 
hindered by the Japanese authorities still in military 
occupation while Japanese trade was not similarly 
restrained.”° 


*® As to this, see U. S. For. Rels., 1906, pp. 170 et seqg.; also U.S. 
For. Rels., 1915, pp. 594 et seq. 
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The Twenty-one Demands and the Open Door. Hi]lsewhere 
in the present treatise the Twenty-One Demands made 
by Japan in 1915 upon China are considered with 
regard to their general political significance. It is nec- 
essary to consider them here with reference to the vio- 
lations of the Open Door doctrine embodied in them. 
Their character in this respect can, perhaps, be best 
shown by quoting from the communication of March 13, 
1915, of the American Secretary of State to the Japanese 
Ambassador.** After calling attention to the formal 
consent given by the Japanese Government in 1899 to the 
Hay proposals, to the reply in 1900, to the letter of the 
American Government anent the Boxer troubles, to the 
circular note sent, in 1901, to the various other Govern- 
ments, including Japan, at the time the Manchurian 
Convention was being negotiated by the Russian and 
Chinese Governments, and to the important interests, 
based upon treaties with China, which the United States 
had in China, Secretary Bryan said: 


In view of these treaty rights and its increasing economic in- 
terests in China, this Government has noted with grave concern 
certain of the suggestions which Japan has, in the present critical 
stage of the growth and development of the new Republic, con- 
sidered it advisable to lay before the Chinese Government. . . . 

Article V, paragraph 4 [of the Demands], restricting the 
purchase of arms and ammunition to purehases from Japan, and 
paragraph 6, contemplating a monopoly of the development of the 
province of Fukien, the United States Government considers, 
would, if they should become operative, be violations of the 
principle of equal opportunity for the commerce and industry 
of other nations. American citizens may claim a right to share 
in the commercial development, not only in Fukien, but in other 
provinces as well. The United States is not unmindful that 


"U.S. For. Rels., 1915, p. 105. 
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many serious disadvantages would result to its commercial and 
industrial enterprises if special preference is given to one nation 
in the matter of concessions. An example is shown in the opera- 
tion of the South Manchuria Railway, whereby discriminations 
have been made for some time against freight brought into Man- 
churia in other than Japanese vessels.?® This case indicates the 
embarrassing results of concessions of a broad preference or 
option. The United States, as well as every other nation, has 
the right to have its citizens free to make contracts with the 
Central and Provincial Governments without having the exercise 
of their rights interrupted or regarded as unfriendly by a third 
Power; for each American enterprise in China is treated on its 
own merits as to its usefulness and prospective benefit, and with- 
out any regard to the possible effect it might have on China’s 
future political status in the Orient. 

The rights and privileges, which are set forth in these two 
paragraphs and which Japan seeks to obtain from China, are in 
conflict with the rights of Americans secured by treaties between 
the United States and China. 


It thus appears that, as regards the demands referred 
to, the United States held that not only were they in 
violation of the Open Door doctrine to which Japan had 
repeatedly pledged herself, but that they were in contra- 
vention of American treaty rights obtained from China. 
The specific treaty provisions upon which the United 
States relied, and which were quoted in the American 
note, deserve in part to be reproduced. They were: 


- Treaty of 1844, Article XV. 


The former limitation of the trade of foreign nations to certain 
persons appointed at Canton by the Government and commonly 
ealled Hong-merchants, having been abolished, citizens of the 


*® Reference can here be made to U.S. For. Rels., 1915, p. 594 et seq., 
where is given an extended correspondence upon this point. 
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United States, engaged in the purchase or sale of goods of import 
or export, are admitted to trade with any and all subjects of 
China without distinction; they shall not be subject to any new 
limitations, nor impeded in their business by monopolies or other 
injurious restrictions. 


Treaty of 1858, Article XXX. 


The contracting parties hereby agree that should, at any time, 
the Ta-Tsing Empire grant to any nation or the merchants or 
citizens of any nation, any right, privilege or favor, connected 
either with navigation, commerce, political or other intercourse 
which is not conferred by this treaty, such right, privilege and 
favor should at once freely enure to the benefit of the United 
States, its public officers, merchants and citizens. 


Reference was also made in the American note to Arti- 
cle VIII of the Treaty of 1868, and Articles III and VII 
of the Treaty of 1903, the last of which articles relates to 
mining rights in China. 

The American note also called Japan’s attention to the 
fact that other of the demands which she was pressing 
upon China were in violation of Japan’s repeated under- 
takings to respect the sovereignty and administrative 
entity of China. ‘‘ It is difficult, therefore,’’ the note 
continued, ‘* to reconcile these requests with the main- 
tenance of the unimpaired sovereignty of China, which 
Japan, together with the United States and the Great 
Powers of Europe, have reaffirmed from time to time 
during the past decade and a half in formal declarations, 
treaties and exchanges of diplomatic notes. The United’ 
States, therefore, could not regard with indifference the 
assumption of political, military or economic domination 
over China by a foreign Power, and hopes that Your 
Excellency’s Government will find it consonant with their 
interests to refrain from pressing upon China an accept- 
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ance of proposals which would, if accepted, exclude 
Americans from equal participation in the economic and 
industrial development of China and would limit the 
political independence of that country. The United 
States is convinced that an attempt to coerce China to 
submit to these proposals would result in engendering 
resentment on the part of the Chinese and opposition by 
other interested Powers, thereby creating a situation 
which this Government confidently believes the Imperial 
Government [of Japan] do not desire.’’ 

As is well known, the famous Group V of the Japanese 
Demands were not, at the time, insisted upon by Japan, 
but were reserved for final consideration at some future 
time, but the other Demands, somewhat modified, were 
insisted upon and their acceptance by China compelled by 
an ultimatum issued by Japan. After the Sino-Japanese 
treaties and agreements which thus resulted were com- 
municated to the United States Government that Gov- 
ernment served formal notice upon both the Chinese and 
Japanese Governments that the United States could not 
‘‘ recognize any agreement or undertaking which has 
been entered into or which may be entered into between 
the governments of Japan and China, impairing the 
treaty rights of the United States and its citizens in 
China, the political or territorial integrity of the Repub- 
lic of China, or the international policy relative to China, 
commonly known as the Open Door policy.’’”” 


Scope of the Open Door Doctrine. In the pages which 
have gone before has been shown the extent to which the 
Powers obligated themselves to act in accordance with 
the principle of the Open Door in their dealings with 
China. Jt is to be noted, however, that during all these 


* U.S. For. Rels., 1915, p. 146. 
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years the Powers never found it expedient to agree upon 
a precise statement as to the connotations of the doc- 
trine. This lack of definition, as we shall see, was par- 
tially supplied in the Washington Conference, but not to 
an extent that renders unnecessary a consideration of 
the light thrown upon the subject from other sources. 

The way for an affirmative definition of the Open Door 
doctrine can, perhaps, be best prepared by first showing, 
negatively, certain matters which are not included within 
the doctrine. 


Does Not Imply Opening Up All China to Trade and Resi- 
dence. It is clear that the doctrine has been deemed to 
have no relation to the opening up of all China to foreign 
trade, residence and industry. This is a right which 
China will be justified in granting, only when the present 
rights of extraterritoriality are abolished and all resident 
aliens brought under the full jurisdiction of the courts 
and laws of China, and, even then, whether or not the 
right shall be granted will be a matter for China to deter- 
mine. 


Leased Areas and Spheres of Interest. It would seem 
that the doctrine was not viewed as fundamentally 
opposed to the existence in China of leased areas, or 
‘* spheres of interest,’’ although, as will presently 
appear, there is great difficulty in preventing a conflict 
between the special claims of nations based upon the 
leases and spheres and the implications of the Open Door 
principle. That, in the letter of Secretary Hay of 1899 
and the replies thereto it was assumed that these leased 
areas and spheres might continue after the acceptance 
of the Open Door plainly appears. The doctrine was 
urged by Secretary Hay not by way of annulling these 
leases and claims to spheres, but in order to keep within 
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due limits the rights which, by way of discriminatory 
treatment of the nationals of other Powers, the possess- 
ing Powers might be led to exercise. 


Special Interests. That the Open Door was not regarded 
as inconsistent with the claims of particular Powers to 
** special interests ’’ in all China or in particular portions 
of her territory would also seem to be plain. Thus, for 
example, in the Lansing-Ishii Agreement of 1917, in 
which the American Secretary conceded ‘‘ that Japan has 
special interests in China, particularly in the part to 
which her possessions are contiguous,’’ it was also 
declared that both governments would ‘‘ always adhere 
to the principle of the so-called ‘ Open Door,’ or equal 
opportunity for commerce and industry in China.”’ 

While thus conceding that ‘‘ special interests ’’ of par- 
ticular Powers in China were not inconsistent with the 
Open Door doctrine, it is important to emphasize that it 
was held that a properly restricted meaning needed to 
be given to the term ‘‘ special interests.’’ *° 


Open Door and the Territorial Integrity of China. Turn- 
ing now to the affirmative side of the question, it appears 
that the Open Door doctrine was regarded as having a 
direct relation to the territorial integrity of China, and 
for these reasons. It is clear, should the Powers be led 
to claim complete sovereignty over their respective leased 
areas, or assert a special political or jurisdictional right 
over the ‘‘ spheres ’’ then respectively claimed by them, 
the basis would be laid for a claim upon their part of 
authority to legislate regarding matters of commerce, 
transportation, industry and economic exploitation gen- 
erally with reference to those areas, equal to that which 


*° See post, Chap. XIv. 
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they have over other areas which constitute integral 
portions of their respective national domains; in other 
words, to reserve these interests exclusively for their own 
nationals, or to permit the participation of other 
nationals upon such terms as might, by the legislating 
Powers, be deemed most advantageous to themselves. In 
short, just to the extent that the ‘‘ break-up ”’ of China 
should become a fact, and portions of her territory be 
assigned to other Nations, the opportunity for the appli- 
cation of th Open Door would become territorially lim- 
ited. Hence it was that Secretary Hay, in his first letter 
of September 6, 1899, referred to the need for ‘* strength- 
ening the Imperial [Chinese] Government and maintain- 
ing the integrity of China, in which it believes the whole 
western world is alike concerned.’’ 

Again, in his circular telegram of July 3, 1900, at the 
time of the Boxer troubles, Secretary Hay declared that 
it was the policy of the United States, not only to safe- 
guard the principle of equal and impartial trade with all 
parts of the Chinese Empire, but to seek a solution of 
the then pending troubles which would ‘‘ bring about 
permanent safety and peace to China,’’ and ‘‘ preserve 
Chinese territorial and administrative entity.’’ 

This doctrine that the territorial integrity of China was 
to be respected thus found repeated affirmation in various 
of the treaties which the Powers entered into with one 
another with regard to their interests in China. For 
example, in the Anglo-German Treaty of October 16, 
1900, both Powers pledged themselves not to make use 
of the complications arising out of the Boxer episode, 
‘* to obtain for themselves any territorial advantages in 
Chinese dominions,’’ and that they would ‘‘ direct their 
policy toward maintaining undiminished the territorial 
condition of the Chinese Empire.”’ 
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In all three of the treaties of alliance between Great 
Britain and Japan the maintenance of the independence 
and territorial integrity of China was declared to be one 
of the objects sought. 

During the Russo-Japanese War, the United States, 
being apprehensive that one of the results of the struggle 
might be an invasion of China’s territorial integrity, 
obtained assurances from several of the neutral Powers 
that, upon their part, no such invasion would be sought; 
and, in the Treaty of Peace of September 5, 1905, Russia 
and Japan themselves disavowed that they had in Man- 
churia any ‘*‘ territorial advantages or preferential or 
exclusive concessions in impairment of Chinese sover- 
eignty,’’ and that they would ‘‘ restore entirely and 
completely to the exclusive administration of China all 
portions of Manchuria ”’ then in occupation or under the 
control of Japanese or Russian troops, with the exception 
of the Liaotung Peninsula, the Russian lease of which 
was to be transferred to Japan, for which transfer the 
consent of China was to be obtained. 

That the territorial integrity of China was to be pre- 
served was avowed in the Russo-Japanese Convention of 
July 30, 1907; in the Root-Takahira agreement of 1908; 
and in the Lansing-Ishii agreement of 1917. 


Doctrine as Defined by Secretary Hay. Coming now to an 
examination of the specific matters to which the Open 
Door doctrine applies, it is first necessary to examine the 
scope ascribed to it in Secretary Hay’s letter of Septem- 
ber 6, 1899. This, however, is but a starting point, be- 
cause, being one of policy and not embodied in any defi- 
nite and authoritatively worded document, the doctrine 
is necessarily a developing one that may be widened or 
restricted according to the interpretations and applica- 
tions from time to time given to it. 
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The propositions contained in Secretary Hay’s letter 
were three in number and as follows: 

1. That no nation under claim of a lease of an area 
or of a sphere of interest will interfere with any Treaty 
Port, or any vested interest within a leased territory or 
sphere of interest; (2) that the Chinese treaty tariff 
shall, without discrimination as to nationality, be applied 
to all merchandise landed or shipped at such ports; and 
(3) that the nation holding the lease or claiming the 
sphere, ‘‘ will levy no higher harbor dues on vessels of 
another nationality frequenting any port in such 
‘ sphere ’ than shall be levied on vessels of its own nation- 
ality, and no higher railroad charges over lines built, 
controlled or operated within its ‘ sphere ’ on merchan- 
dise belonging to citizens or subjects of other national- 
ities transported through such ‘ sphere’ than shall be 
levied on similar merchandise belonging to its own 
nationals transported over equal distances.’’ 

Here it is reasonably plain that what was asked of the 
Powers was that there should be no discrimination, based 
upon nationality, with regard to matters of commerce 
and navigation, that is, customs dues, railway charges, 
and harbor dues. 


Hay’s Definition Broadened. That, however, the doctrine 
of the Open Door was to receive a broader interpretation 
than this was almost immediately shown in the phrase- 
ology employed by the Powers in their correspondence 
or agreements with one another regarding equal oppor- 
tunities for their nationals in trade and commerce with, 
and the economic exploitation of China. Thus, in their 
agreement of October 16, 1900, the British and German 
Governments declared that it was a matter of joint and 
permanent interest that the ports on the rivers and lit- 
toral of China should remain free and open to trade and 
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to every other legitimate form of economic activity for 
the nationals for all countries without distinction, and 
that the two Governments would use what influence they 
could to uphold the same doctrine for all Chinese terri- 
tory. This agreement having been communicated to the 
other Powers obtained from them their unqualified 
approval. 

In 1901 and 1902 the American, British and Japanese 
Governments sent protests to the Chinese Government 
with regard to an agreement which it was understood 
was about to be entered into between China and Russia, 
under which Russia was to obtain certain preferential or 
monopolistic rights in Manchuria. Thus, in December, 
1901, the American Minister at Peking was directed to 
inform the then Regent, Prince Ching, that the President 
of the United States ‘‘ trusts and expects that no 
arrangement which will permanently impair the terri- 
torial integrity of China or injure the legitimate interests 
of the United States, or impair the ability of China to 
meet her international obligations, will be made with any 
single Power.’’ And, on February 1, 1902, the American 
Government sent to China the following protest: 


The Government of the United States can view only with con- 
cern an agreement by which China concede to a corporation the 
exclusive right to open mines, construct railways, or other indus- 
trial privilege; that such monopoly would distinctly contravene 
treaties of China with foreign Powers, affect rights of citizens 
of the United States by restricting rightful trade, and tend to 
diminish her ability to meet international obligations; that other 
Powers will probably seek similar exclusive advantages in other 
parts of the Chinese Empire, which would wreck the policy of 
absolutely equal treatment of all nations in regard to navigation 
and commerce in the Chinese Empire; and that, moreover, for 
one Power to acquire exclusive privileges for its nationals ecn- 
flicts with an assurance repeatedly given to the Government of 
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the United States by the Russian Ministry of foreign affairs of 
firm intention to follow the policy of the open door in China, as 
advocated by the United States and accepted by all the Powers 
having commercial interests in China.** 


Excludes General Preferential or Exclusive Rights. Here 
it is already plain that the doctrine of the Open Door 
meant not merely that there should be in China no dis- 
criminations, based upon nationality, as to railway rates, 
harbor and navigation dues, or to tariff charges, but that 
no nation should obtain within specified areas general 
preferential or exclusive rights with reference to matters 
of mining, railway construction, or other opportunities 
of economic exploitation. 

In the Anglo-Japanese Treaty of Alliance of 1902, the 
two nations agreed to insure ‘“‘ the principle of equal 
opportunities for the commerce and industry of all 
nations in China,’’ thus showing the broad meaning to be 
attached to the doctrine of the Open Door. The same 
phrasing of the doctrine was retained in the 1905 and 
1911 renewals of the alliance and almost exactly the 
same words were employed in the Root-Takahira agree- 
ment of 1908. 

In the Lansing-Ishii agreement of November 2, 1917, 
the phrase ‘‘ equal opportunity for commerce and indus- 
try in China ’’ was used as a definition of the term Open 
Door. 


Secretary Hughes’ Definition. Finally, came the most ex- 
plicit of all statements of the American Government as 
to its understanding of the implications of the Open Door 
doctrine, namely, that cortained in the letter of Secretary 


xT, S. For. Rels., 1902, p. 275. See also the American protest to 
Japan with regard to the Twenty-one Demands. U.S. For. Rels., 
1915, p. 105. 
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of State Hughes to the Chinese Minister at Washington 
with reference to protests that had been made by certain 
governments to a contract that had been entered into 
between the Chinese Government and an American cor- 
poration for the erection and operation as a joint enter- 
prise of the Chinese Government and the American 
company of stations for wireless communication.” 

In reply to a letter of inquiry from the Chinese Min- 
ister at Washington as to whether it was the intention 
of the American Government to maintain its position 
that the claims upon which Great Britain, Japan, and 
Denmark had based their protest against the Federal 
Telegraph Company contract were inconsistent with the 
principle of the Open Door, Secretary Hughes, on July 1, 
1921, wrote: us 


Your reference to the principle of the open door affords me the 
opportunity to assure you of this Government’s continuance in 
its whole hearted support of that principle, which it has tradi- 
tionally regarded as fundamental, both to the interests of China 
itself and to the common interests of all powers in China, and 
indispensable to the free and peaceful development of their com- 
merce in the Pacific Ocean. The Government of the United 
States has never associated itself with any arrangement which 
sought to establish any special rights or privileges in China 
which would abridge the right of the subjects or citizens of other 
friendly States; and I am happy to assure you that it is the 
purpose of this Government neither to participate nor to ac- 
quiesce in any arrangement which might purport to establish, in 
favor of foreign interests, any superiority of rights with respect 
to commercial or economic development in designated regions of 
the territories of China, or which might seek to create any such 
monopoly or preference as would exclude other nationals from 
undertaking any legitimate trade or industry, or from partici- 


“For details of this wireless controversy, see post, p. 961 et seq. 
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pating with the Chinese Government in any category of public 
enterprise. 


Conclusion as to Scope of the Open Door Doctrine. Krom 
what has been said, it is now sufficiently plain that the 
the doctrine was conceived by the American Government 
to render it an act of bad faith for any Power that has 
consented to it, to seek to obtain from the Chinese Goy- 
ernment an agreement or concession giving to that Power 
or to its nationals, throughout China or within specified 
portions of its territory, preferential or exclusive rights 
in the future with regard to matters of trade, transpor- 
tation, mining, industry, the construction or operation of 
public works, the supplying of material or personnel, or 
of economic exploitation in general. 

However, it would appear to have been held that the 
doctrine would permit the granting by China of specific 
industrial or economic concessions to the nationals of 
particular Powers. Indeed, the very purpose of the doc- 
trine was to enable this to be done, provided only, that 
the granting of the concession to the particular grantee 
was not based upon, and was not urged upon the ground 
that there was an understanding or agreement upon the 
part of China that the grantees, because of their nation- 
ality, should have a preferential or exclusive right to 
obtain the concession. 

Whether or not in connection with a concession which 
China has made to a foreign individual or partnership 
or corporation, under circumstances which satisfy the 
requirements of the Open Door doctrine, the grantees 
might obtain preferential or monopolistic rights with 
direct reference to the enterprise concerned, as, for ex- 
ample, in the case of a railway, the supplying of such 
material or equipment as might in the future be needed 
for maintenance or extensions, was not perfectly clear. 
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Certainly such, or similar provisions are to be found in 
existing agreements between China and certain of the for- 
eign Powers or their nationals, and there has been, as to 
some of them, no contention by the other Powers that 
they should be regarded as null and void. 

But the agreements in which these provisions are to 
be found are not of recent date; and it is doubtful 
whether, under the present interpretation which the Open 
Door doctrine has obtained, new agreements of a similar 
character will go without protest. This much would, 
however, seem to be certain, that such ancillary agree- 
ments, operating in the future must, if they are to be 
recognized as in consonance with the Open Door doctrine, 
be such as relate directly to or grow naturally out of the 
basic concession and be reasonably justified as furnish- 
ing financial protection or an adequate consideration to 
the parties obtaining the concession. 


CHAPTER V 
Tse Open Door In THE WASHINGTON CONFERENCE 


In its statement of the Ten Points or Principles which 
the Chinese Delegation had made to the Conference on 
November 16, the following declaration was made: 


China, being in full accord with the principle of the so-called 
open-door or equal opportunity for the commerce and industry 
of all nations having treaty relations with China, is prepared to 
accept and apply it in all parts of the Chinese Republic without 
exception. 


Upon a number of occasions in the past the Chinese 
Government in its communications with foreign Powers 
had made approving reference to the Open Door doctrine 
as applied to herself, but this declaration to the Confer- 
ence, which has been quoted, was the first formal state- 
ment in behalf of the Chinese Government that it was 
prepared itself to accept and abide by this doctrine in its 
dealings with the treaty Powers or their nationals.’ 

As for the Powers themselves, they gave a renewed 


*For instances in which China had referred with approval to the 
Open Door doctrine, see her reply of November 9, 1917, to the Ameri- 
can Government’s notification of the Lansing-Ishii Agreement; her 
communication of July 21, 1910, to the Treaty Powers with reference 
to the Russo-Japanese Convention of July 4, 1910; and her statement 
to the Powers giving reasons why she had signed the Treaties and 
Agreements of May 25, 1915. 


106 


OPEN DOOR 107 


adherence to the doctrine in the third of the ‘‘ Root 
Resolutions,’’ adopted November 21, which declares 
their firm intention: 


To safeguard for the world, so far as within their [our] power, 
the principle of equal opportunity for the commerce and industry 
of all nations throughout the territory of China. 


The difficult matter still remained, however, of giving 
to the Open Door doctrine a more precise and mutually 
agreed upon definition than it had previously received, 
and, possibly, of indicating certain specific applications 
to be made of it as thus defined. 


Open Door Defined. At the eighteenth meeting of the 
Committee of the Whole, held January 16, the Chairman, 
Secretary Hughes, after quoting the third of the Root 
Resolutions, said that ‘‘ it was manifest that the granting 
of special concessions of a monopolistic or preferential 
character, or which secured a general superiority of 
rights for one power to the exclusion of equal oppor- 
tunity for other powers, was in opposition to the 
maintenance and application of this principle of equal 
opportunity.’’ In order, then, he continued, that the 
Committee might discuss the principle more concretely, 
he would submit for adoption the following draft reso- 
lution: 


- With a view to applying more effectually the principle of the 
open door or equality of opportunity for the trade and industry 
of all nations, the powers represented in this conference agree 
not to seek or support their nationals in asserting any arrange- 
ment which might purport to establish in favor of their interests 
any general superiority of rights with respect to commercial or 
economic development in any designated region of the territories 
of China, or which might seek to create any such monopoly or 
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preference as would exclude other nationals from undertaking 
any legitimate trade or industry or from participating with the 
Chinese Government in any category of public enterprise, it 
being understood that this agreement is not to be so construed as 
to prohibit the acquisition of such properties or rights as may be 
necessary to the conduct of a particular commercial or industrial 
undertaking. 


Sir Auckland Geddes, commenting upon this proposal, 
raised the points: (1) whether it would not be well to 
make provision for some simple machinery, in the 
nature of a court of reference, to which differences of 
opinion with regard to matters embraced within the reso- 
lution might be referred; and (2) whether specific pro- 
vision should not be made for the recognition and 
protection of such things as patent rights, trade-marks, 
copyrights, mining permits and the like. 

Secretary Hughes, in further explanation of his reso- 
lution, said that it was not the intention ‘‘ to interfere 
with the appropriate relations between China and her 
own nationals,’’ and that, therefore the phrase ‘* other 
than China ’’ might well be inserted in the draft. He 
agreed that, before the labors of the Conference were 
completed, it might be well to provide some sort of 
machinery for dealing with questions which might arise 
with reference to the application of the principles to 
which the Powers might give their adherence. Regard- 
ing the last clause of this resolution he said that there 
was a great difference between a particular enterprise 
or undertaking of commerce and industry, and the asser- 
tion of, or the endeavor to obtain, a position from which 
it could be asserted that one Power or its nationals had 
a general superiority of right in any region of China. 

‘‘'The distinction between a general superiority of 
rights,’’ he said, ‘‘ and the right to conduct a particular 
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enterprise and to have the rights and properties which 
were essential to the conduct of a particular enterprise 
was, he thought, quite apparent.’’ He continued: 


With regard to the point that patents, trade-marks, copyrights, 
and mining permits represented a phase of monopolistic en- 
deavor, quoad hoe, was of course well taken; but he assumed 
that it was certainly within the intention and, he would suppose, 
within the form of expression, that those particular rights would 
be embraced in the particular commercial or industrial under- 
taking with which it was not the purpose of this agreement to 
interfere. For example, if it were proposed that there should 
be an opportunity to obtain patent rights or copyrights such as 
inventors or authors enjoyed in this country or other countries, 
the fact that any inventor or author had that opportunity and 
when he made use of it according to the law obtained to that 
extent a monopoly was not in any true sense an exclusion of 
anybody else who had the same opportunity with respect to the 
same sort of enterprise under the same rules which were gen- 
erally applicable. But if it were said that in any particular 
Province or region of China no one should obtain patents except 
the nationals of a particular power or that no one should enjoy 
the opportunity to have this or that sort of enterprise save one 
power or its nationals, then a situation would be created involv- 
ing an assertion of an economic preference or superiority of 
privilege which would be utterly inconsistent with the open-door 
principle. He granted the difficulty of stating that precisely. 
Any improvement that could be suggested would be welcome. 
The main point was that, when it came to dealing with this 
question of concessions and monopolies and preferential economic 
privileges, a clear understanding should, if possible, be arrived 
at by this conference which would promote the friendly relations 
which existed between the powers represented and the spirit of 
friendly cooperation which had so happily been in evidence. 


Mr. Balfour, after commenting favorably upon the 
fact that the language of the resolution involved the abso- 


110 FOREIGN RIGHTS AND INTERESTS IN CHINA 


solute repudiation of spheres of influence, went on to 
speak of the last clause of the resolution. As concerned 
most industrial enterprises, he said, there would be no 
difficulty in applying the rule, but that there were kinds 
of undertakings—railways and telephone or telegraph 
systems for example— which inevitably involved a 
monopolistic flavor. With these, as he understood them, 
the last words of the resolution were intended to deal. 

In order to meet the foregoing comments, especially 
those of Sir Auckland Geddes, Secretary Hughes, at the 
next (nineteenth) meeting of the Committee introduced 
the following revised draft resolution: 


I. With a view to applying more effectually the principle of 
the open door, or equality of opportunity, in China for the trade 
and industry of all nations, the powers other than China repre- 
sented at this conference agree: 

(a) Not to seek or to support their nationals in seeking any 
arrangement which might purport to establish in favor of their 
interests any general superiority of rights with respect to com- 
mercial or economic development in any designated region of 
China. 

(b) Not to seek or to support their nationals in seeking any 
such monopoly or preference as would deprive other nationals of 
the right of undertaking any legitimate trade or industry in 
China or of participating with the Chinese Government or with 
any Provincial government in any category of public enterprise, 
or which by reason of its scope, duration or geographical extent 
is calculated to frustrate the practical application of the prin- 
ciple of equal opportunity. 

It is undertsood that this agreement is not to be so construed 
as to prohibit the acquisition of such properties or rights as may 
be necessary to the conduct of a particular commercial, indus- 
trial, or financial undertaking, or to the encouragement of inven- 
tion and research. 

II. The Chinese Government takes note of the above agree- 
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ment, and declares its intention of being guided by the same 
principles in dealing with applications for economic rights and 
privileges from Governments and nationals of all foreign coun- 
tries whether parties to that agreement or not. 

lil. The powers including China represented at this confer- 
ence agree in principle to the establishment in China of a board 
of reference, to which any question arising on the above agree- 
ment and declaration may be referred for investigation and 
report. 

(A detailed scheme for the constitution of the board shall be 
framed by the special conference referred to in Article I of the 
convention of Chinese customs duties. ) 

IV. The powers including China represented at this confer- 
ence agree that any provisions of an existing concession which 
appear inconsistent with those of another concession or with the 
principles of the above agreement or declaration may be sub- 
mitted by the parties concerned to the board of reference when 
established for the purpose of endeavoring to arrive at a satis- 
factory adjustment on equitable terms. 


As to the distinction between clauses (a) and (b) of 
Section I of the Resolution, Secretary Hughes gave an 
explanation, the following portions of which need to be 
quoted. He said: 


The two clauses (a) and (b), were of course consistent. It 
was intended that they should be consistent and earry an appli- 
cation of the general principle. There was, however, a distinc- 
tion between them. Clause (a) was not limited to the mere 
seeking of a concession which might be in the nature of a mon- 
opoly or preference with respect to a particular sphere of enter- 
prise; it had a wider range. It took into account the facts with 
which all were familiar in connection with the recent history of 
China. It provided that the powers other than China repre- 
sented at the conference should not seek, nor support their 
nationals in seeking, any arrangement which might purport to 
establish in favor of their interests any general superiority of 
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rights with respect to commercial or economic development in 
any designated region of China. That was not limited to the 
question of a particular concession or enterprise, but it had the 
purpose of precluding the efforts by which, in a designated 
region, one power, or the nationals of that power, might have a 
superior position, broadly speaking, with respect to enterprises. 
It had direct relation to what had been known in the past as 
spheres of interest, which might be stated to be spheres of exclu- 
sion of other interests. In other words, it negatived the endeavor 
to secure not a particular concession or grant, or the facility for 
conducting a particular enterprise, whatever the scope of that 
enterprise might be, but a status with respect to a designated 
region which would give general superiority of opportunity, and 
thus conflict with the open-door principle. 

Now, the second clause, paragraph (b), dealt with eases which 
did not rise to the dignity of an endeavor to obtain a general 
superiority of rights with respect to development in a designated 
region, but with the more limited, yet still objectionable, en- 
deavor to obtain such a monopoly or preference as would deprive 
nationals of other powers of the right to undertake legitimate 
trade or industry with China or of participating with the Chinese 
Government or with any provincial government in any category 
of public enterprise which, by reason of its scope, duration or 
geographical extent, was calculated to frustrate the practical 
application of the principle of equal opportunity. 

That was to be read in connection with the concluding clause of 
the first section of the resolution, that it was not to be so con- 
strued as to prohibit the acquisition of such properties or rights 
as might be necessary to the conduct of a particular commercial, 
industrial, or financial undertaking or to the encouragement of 
invention and research. That was to say, paragraph (b) sought 
to preclude efforts by which monopolies or preferences would 
exclude other nationals from legitimate opportunity; it did not 
intend to prevent particular enterprises—commercial, industrial, 
or financial—which did not have that unfair exclusiveness which 
would make them inconsistent with the open-door principle. 

It would therefore be seen, he thought, that there was a point 
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in each of these paragraphs, the one relating to a general supe- 
riority of rights, with respect to development in designated 
regions, the other relating to particular concessions which had 
a monopolistic or preferential character which, by reason of that 
character, infringed the open-door principle. Neither of these 
provisions would be entirely satisfactory without the other as its 
complement..... 

In connection with paragraphs (a) and (b) it was deemed 
advisable to suggest as well as could be done by a general state- 
ment, the class of undertakings which it was not desired to 
exclude, which it was desired should be freely prosecuted, and at 
the same time to indicate the two classes of effort which it was 
designed so far as possible absolutely to prevent. 

The first class included those which endeavored to establish 
over a designated region a superior privilege to the exclusion of 
powers or their nationals. The second was a monopoly or prefer- 
ence not inherent in a particular legitimate undertaking, but em- 
bodying the exclusion of powers or their nationals from fields of 
industry and economic development. There was in paragraph 
(b) the suggestion that the consideration of the scope, duration 
or geographical extent itself of an enterprise might be very 
important in determining its essential character in the light of 
the open-door principle. 


And again, somewhat later, upon this same point, Sec- 
retary Hughes said: 


that, as he understood it, the concluding paragraph of Article I 
of the resolution was intended to protect the particular commer- 
cial, industrial, or financial undertakings which might be prose- 
euted consistently with the maintenance of the general principle 
which was stated in paragraphs (a) and (b). Paragraph (b) 
referred to such undertakings which, by reason of their scope, 
duration, or geographical extent, were calculated to frustrate the 
practical application of the principles of equal opportunity. 

As he had explained the day before, they were dealing with the 
open door, an avenue to opportunity, an avenue to legitimate 
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enterprise—and not with obstacles to legitimate enterprise; and 
all that was embraced in the various undertakings which, to the 
extent of the particular right essential to their prosecution, of 
course monopolized a special line of endeavor in a concrete or 
particular case, were amply protected by the last clause of the 
first article. The purpose was, however, to safeguard the princei- 
ple, so that under the guise of particular undertakings there 
should not be any assertion of a general superiority of right or a 
monopoly or preference which would be in conflict with the 
principles to which the powers represented on the committee 
adhered. 


Regarding the scope of the Open Door as defined in 
the Resolution, Sir Auckland Geddes, in the twentieth 
meeting of the Committee, said that he thought it desir- 
able to have it specifically stated that the activities of 
such a body as the International Consortium would not 
be excluded, and, therefore, he asked to have recorded in 
the minutes the following statement: 


Of course it is clearly understood that there is nothing in this 
Resolution which affects, one way or the other, the existing In- 
ternational Consortium or any other form of voluntary coopera- 
tion among private financial or industrial groups of different 
countries which may join together in a manner not involving 
monopoly or infringement of the principles recognized by the 
Conference in order to furnish China with some essential service 
most efficiently and economically to be provided by united effort. 


Secretary Hughes said that this statement was in full 
accord with the views which the American Delegation 
entertained: ‘* The Resolution was not in any way 
intended to interfere with the operation of the Consor- 
tium, which in its provisions for cooperative effort would 
not in any way infringe the principles adopted by the 
Conference.’’ 
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Reverting to the provisions of Section IV of the Reso- 
lution, Baron Shidehara, at the twentieth meeting of the 
Committee, raised the point that the Open Door was not 
a new doctrine; that it had been previously adopted and 
confirmed in various treaties and arrangements, but that, 
since its original statement by Secretary Hay in 1899, it 
had undergone considerable changes in its application. 
He continued: 


It was then limited in its scope, both as concerning its subject 
matter and the area of Chinese territory to which it applied; it 
simply provided, in substance, that none of the powers having 
spheres of influence or leased territories in China should interfere 
with treaty ports or with vested rights or exercise any discrimi- 
nation in the collection of customs duties or railroad or harbor 
charges. The principles formulated in the draft resolution was 
(sic) of an entirely different scope from the policy of ‘‘the open 
door’’ as conceived in 1898-99; the draft resolution gave, in a 
certain sense, a new definition to that policy. It seemed natural, 
therefore, that this new definition should not have any retroactive 
force. 


Baron Shidehara therefore suggested that Section IV 
of the Resolution should be changed so as to read as 
follows: 


IV. The powers, including China, represented at this confer- 
ence agree that if any provisions of a concession which may here- 
after be granted by China appear inconsistent with those of 
another concession or with the principles of the above agreement 
or declaration they may be submitted by the parties concerned to 
the board of reference when established for the purpose of 
endeavoring to arrive at a satisfactory adjustment on equitable 
terms. | 


This led Secretary Hughes to present to the Committee 
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a number of international documents including the Hay 
correspondence of 1899 and the Root-Takahira exchange 
of notes in 1908, in which the Open Door doctrine had 
found statement and application. 

‘(In the light of these reiterated statements which 
could hardly be regarded as ambiguous,’’ Secretary 
Hughes said that he ‘‘ could not assume that the state- 
ment of principles recorded in the Resolution before the 
Committee was a new statement. He regarded it as a 
more definite and precise statement of the principle that 
had long been admitted, and to which the Powers con- 
cerned had given their unqualified adherence for twenty 
years.”’ 


Board of Reference. In the discussion which followed, 
it appeared that, especially as voiced by M. Sarraut, of 
the French Delegation, there was objection upon the 
part of some of the Powers to Section IV which provided 
that already existing concessions might be referred to 
the Board of Reference with a view to determining 
whether they were consistent with other concessions or 
with the principle of the Open Door as defined in the 
Resolution. 

Baron de Cartier expressed the opinion that the refer- 
ence in Section I to ‘‘ provincial governments ’’ might 
possibly be taken as a reflection upon the completeness of 
the authority of the central Government of China, and 
the term ‘* local authorities ’’ was substituted. 

Regarding the Board of Reference provided for by 
Section JIT of the draft resolution presented by him to 
the Committee on January 17, Secretary Hughes said 
that ‘* it did not constitute a board with authority to 
decide; it did not establish any instrumentality with any- 
thing in the nature of powers, the exercise of which 
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would be in derogation of the sovereignty or the freedom 
of any State; but it did provide machinery for the exam- 
ination of facts or, as the resolution said, for investiga- 
tion and report.’’ 

At the twentieth meeting of the Committee, held 
January 18, Baron Shidehara raised the objection to the 
Board of Reference that it would be necessary for the 
Powers to appoint upon it their ablest jurists upon whose 
Judgments the other interested Governments could rely, 
and that this would mean that these jurists would have 
to remain continuously and for an indefinite time in 
China. As a practical proposition, therefore, he queried 
whether the Governments would be willing to go to this 
expense, and whether they would be able to spare from 
their own countries such able and first-rate men. 

Responding to this, Sir Auckland Geddes said that 
what the British Empire Delegation had in mind for the 
Board was that it would not be necessary for the repre- 
sentatives of all the Powers to attend all the meetings of 
the Board, but that each Power should nominate a panel 
of jurists from which two, three, four, or whatever num- 
ber desired, could be drawn as required, to constitute the 
Board for the consideration of any special case that 
might be brought before it. 

Secretary Hughes pointed out that the Resolution pro- 
vided that the detailed scheme for the constitution of the 
Board was to be framed by the Special Conference re- 
ferred to in Section I of the Resolution, and that, no 
doubt, that Conference would give due consideration to 
the points raised by Sir Auckland and Baron Shidehara. 

Sir Robert Borden said that he was not of opinion that 
the Board should be composed of jurists. Rather, he 
thought, it should be composed of persons having a 
knowledge of economic conditions, a knowledge of the 
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conditions of China and the trade of China. Sir Robert 
Borden observed that the principal difficulty in connec- 
tion with the proposed Resolution had reference to Sec- 
tion LV. He, however, was of opinion that the Powers 
concerned could act with equal effect if that Section were 
omitted altogether. ‘‘ Under that Article,’’ he said, 
‘‘there could be no effective action except with the con- 
sent of the parties concerned. If the fourth article were 
omitted, it would still be open to the Powers, if they saw 
fit, to give the like consent and to utilize for the deter- 
mination or investigation of any relevant question the 
Board of Reference to be established under Article III.’’ 
It appearing that several of the other Delegations sup- 
ported this proposition of Sir Robert Borden, Secretary 
Hughes said that, in view of this fact, and of the fact that 
Article III gave full opportunity for dealing with all 
matters which might appropriately be the concern of the 
respective Governments, the American Delegation would 
withdraw Article IV from its draft Resolution. 


Chinese Statement. Expressing the general attitude of 
the Chinese Delegation towards the proposed Resolution, 
Mr. Sze said: 


He could do nothing better than to refer to the second of the 
proposals presented by the Chinese delegation on November 16, 
namely: ‘‘China, being in full accord with the principle of the 
open door or equal opportunity for the commerce and industry of 
all nations having treaty relations with China, is prepared to 
accept and apply it in all parts of the Chinese Republic without 
exception.’’ In this proposal the position of the Chinese delega- 
tion was put very simply and clearly, and he did not believe there 
was any use in his taking up the committee’s time by offering any 
further explanation of it. 

He desired, however, to:say one word in regard to ‘‘the open 
door.’’ The rendering of that expression into Chinese, some 
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years ago, had given rise to some doubt in the minds of those 
who only read Chinese. He would, therefore, like to state that 
‘‘the open door’’ did not mean the opening up of all parts of 
China to foreign trade, commerce, and industry ; he only said this 
because of the misapprehension in the matter which had existed 
in China. 

In regard to Article I b, his esteemed colleague, Baron de 
Cartier, had suggested on the previous day that the words ‘‘pro- 
vincial government’’ be changed to ‘‘local authority.’’ The 
procedure at present observed in China by the central Govern- 
ment with reference to concessions given by provincial authori- 
ties, he stated, would remain the same irrespective of which 
phrase was used, and this practice was too well known to need 
further elucidation. 

In regard to Article III he wondered whether it would not be 
better to eliminate the words ‘‘in principle.’’ If the committee 
reached an agreement it was probable that it would be on some- 
thing definite. He only made this as a suggestion in the belief 
that it would make the paragraph more clear. 

He had remarked a few minutes before on the great import- 
ance of the principle of ‘‘the open door,’’ which had also been 
dealt with in the third of the ‘‘Root Resolutions’’ as follows: 

‘“Mo use their influence for the purpose of effectually establish- 
ing and maintaining the principle of equal opportunity for the 
commerce and industry of all nations throughout the territory of 
China.”’ 

The committee would note that in this resolution—which had 
been accepted by all the powers represented at the table—the 
words ‘‘establishing and maintaining’’ were used. His knowl- 
edge of English was limited, but he thought that the two words 
had different meanings—to establish, meaning to create, and to 
maintain, meaning to continue in operation; taken together, these 
two undertakings could mean nothing else than the bringing into 
existence of a régime under which the principles of the ‘‘open 
door’’ could be effectually applied. It therefore seemed that 
Section IV of the draft resolution could safely be adopted. Ques- 
tions in regard to concessions had arisen in the past and would 
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doubtless arise in the future. If questions should arise in the 
future it would be better, as the chairman had remarked, that 
the negotiations among the powers should not be confined to 
diplomatic notes; it would do no harm to either party in such a 
dispute to have it referred to a friendly body such as was pro- 
vided for in Section IV for adjustment. 


The Committee then unanimously approved the three 
articles of the Resolution in the following words, which 
later, with only the necessary verbal changes in order to 
put them in treaty form, were incorporated into the Nine 
Power Treaty Relating to the Principles and Policies to 
be Followed in Matters Concerning China, signed on Feb- 
ruary sixth: 


I. With a view to applying more effectually the principle of 
the Open Door or equality of opportunity in China for the trade 
and industry of all nations, the Powers other than China repre- 
sented at this Conference agree: 

(a) Not to seek or to support their nationals in seeking any 
arrangement which might purport to establish in favor of their 
interests any general superiority of rights with respect to com- 
mercial or economic development in any designated region of 
China; 

(b) Not to seek or to support their nationals in seeking any 
such monopoly or preference as would deprive other nationals of 
the right of undertaking any legitimate trade or industry in 
China, or of participating with the Chinese Government or with 
any local authority in any category of public enterprise, or which 
by reason of its scope, duration or geographical extent is ealeu- 
lated to frustrate the practical application of the principle of 
equal opportunity. 

It is understood that this agreement is not to be so construed as 
to prohibit the acquisition of such properties or rights as may be 
necessary to the conduct of a particular commercial, industrial or 
financial undertaking or to the encouragement of invention and 
research. 


OPEN DOOR 121 


II. The Chinese Government takes note of the above agreement 
and declares its intention of being guided by the same principles 
in dealing with applications for economic rights and privileges 
from governments and nationals of all foreign countries whether 
parties to that agreement or not. 

III. The powers, including China, represented at this confer- 
ence agree in principle to the establishment in China of a board 
of reference to which any question arising on the above agree- 
ment and declaration may be referred for investigation and 
report. 

(A detailed scheme for the constitution of the board shall be 
framed by the special conference referred to in Article I of the 
Convention on Chinese Customs Duties. ) 


At the last (thirty-first) meeting of the Committee of 
the Whole at which the draft of the various treaties were 
given final consideration before being printed prepara- 
tory to their submission for formal approval by the Con- 
ference in plenary session, Dr. Koo said that he under- 
stood, and he was confirmed in his understanding by the 
Chairman, that the principle of equal opportunity as 
provided for in the contemplated treaty had reference 
to the Powers among themselves and not to China upon 
the one side and the Powers upon the other.’ 


* For purposes of convenience it will be appropriate to quote the fol- 
lowing excerpts from the other agreements reached by the Conference 
in which the Open Door doctrine is expressly declared or applied: 

Nine Power Treaty Relating to Principles and Policies to be Fol- 
lowed in Matters Concerning China. Article I, Section 3. “The Con- 
tracting Powers, other than China, agree ... To use their influence 
for the purpose of effectually establishing and maintaining the prin- 
ciple of equal opportunity for the commerce and industry of all nations 
throughout the territory of China.” 

Article V. “China agrees that, throughout the whole of the rail- 
ways in China, she will not exercise or permit unfair discrimination 
of any kind. In particular there shall be no discrimination whatever, 
direct or indirect, in respect of charges or of facilities on the ground 
of the nationality of passengers or the countries from which or to 
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Board of Reference Not Yet Established. Although, as 
will have been seen from the third of the Resolutions 
which were adopted, it was provided that the constitution 
of the Board of neference, which had been agreed to ‘‘ in 
principle,’’ was to be decided upon in the Tariff Confer- 
ence which was to meet at Peking, that Conference, when 
it met in 1926, did not take any action in the matter, 
indeed the subject was not discussed, the reason being 
that it had become well known that, in China, the prop- 
osition that there should be such an institution was not 
favorably viewed. It thus appears highly doubtful 
whether the Board will ever be brought into being. 


Open Door and Preferential and Retaliatory Tariffs. It 
would appear that the adoption by China of the Open 


which they are proceeding, or the origin or ownership of goods or the 
country from which or to which they are consigned, or the nationality 
or ownership of the ship or other means of conveying such passengers 
or goods before or after their transport.on the Chinese Railways. 

“The Contracting Powers, other than China, assume a corresponding 
obligation in respect of any of the aforesaid railways over which they 
or their nationals are in a position to exercise any control in virtue of 
any concession, special agreement or otherwise.” 

Nine Power Treaty Relating to Chinese Customs Tariff. Article V. 
“Tn all matters relating to customs duties there shall be effective equal- 
ity of treatment and opportunity for all the Contracting Powers.” 

Resolution Regarding a Board of Reference. Preamble. [The Nine 
Powers] “. . . with reference to their general policy designed to sta- 
bilize conditions in the Far East, to safeguard the rights and interests 
of China, and to promote intercourse between China and the other 
Powers upon the basis of equality of opportunity, resolve, etc.” 

Declaration Concerning the Resolution on Radio Stations in China. 
“The Powers other than China ... give notice that the result of any 
discussion arising under paragraph 4 must, if it is not to be subject to 
objection by them, conform with the principles of the open door or 
equality of opportunity approved by the Conference.” 

Statement of Chinese Delegation Regarding Chinese Railways. 
“ ... It will be our policy to obtain such foreign financial and tech- 
nical assistance as may be needed from the Powers in accordance with 
the principles of the Open Door or equal opportunity.” 
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Door will not prevent her from later adopting reciprocity 
or retaliatory tariffs, provided they are levied according 
to some principle applicable to all the Powers. For 
example, when, under provisions of the Tariff Act of 
October 1, 1890 (The McKinley Act), the United States 
admitted free of duty certain articles from other coun- 
tries and the Government of Colombia complained that 
this was a discrimination against Colombian products 
which were required to pay duties, and in violation of the 
most favored nation clause of the treaty of 1844 between 
itself and the United States, the American Secretafy of 
State, Mr. Blaine, replied: ‘* The law cited applies the 
same treatment to all countries whose tariffs are found 
by the President to be unequal and unreasonable.’’ ® 


Possible Retroactive Force of Washington Agreements Re- 
garding the Open Door. It would seem to be certain that 
there are now to be found in the treaties and other agree- 
ments between China and the Powers and between the 
Powers with reference to China provisions which cannot 
be harmonized with the Open Door doctrine as defined by 
the Powers in the Washington Conference. However, in 
that Conference there were no express statements made, 
nor does the Nine Power Treaty expressly state, that 
agreements or understandings in existence which can be 
shown to be inconsistent with the Open Door doctrine as 
defined are to be deemed null and void. There is, how- 
ever, one indication in the treaty itself which would tend 
to show that its provision regarding the Open Door was 
intended to operate retrospectively as well as for the 
future. This is the statement in paragraph 3 of Article I 
(2. e., the third of the so-called Root Resolutions), that 
the Contracting Powers agreed to use their influence for 


* Moore, Digest of International Law, Vol. Vv, p. 767. 
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the purpose of effectually ‘‘ establishing and maintain- 
ing ’’ the principle of equal opportunity for the commerce 
and industry of all nations throughout the territory of 
China. It is to be presumed that the obligation to ‘‘ estab- 
lish ’? as well as to ‘* maintain ’’ was advisedly entered 
into, and that there was no surplusage of words. Now, 
as pointed out in the Conference by Dr. Sze of the Chi- 
nese Delegation, to maintain means to continue in exist- 
ence, whereas to establish means to bring into existence. 
It would seem, therefore, that there is placed upon the 
Powers signatory or adherent to the Washington treaty 
an obligation so to modify such agreements as they may 
have with China as to bring them into consonance with 
the Open Door doctrine as declared and defined in that 
treaty. It would seem, then, that, should a favorable 
opportunity present itself, it would be desirable to have 
a special conference of China and the Powers for clearing 
up this situation. It is more likely, however, that the 
points that could possibly thus be raised will be consid- 
ered ad hoc as they may from time to time arise in con- 
nection with specific claims advanced by particular 
Powers. In other words, if and when a Power claims 
a right, privilege or immunity which is inconsistent with 
the Open Door doctrine, China or the other Powers sig- 
natory or adherent to that Treaty may contest its valid- 
ity. And, in connection with such a contest the position 
can be taken that, irrespective of the retroactive force 
of the Washington agreements, the Powers for many 
years have undertaken to conform to the Open Door 
doctrine. 

With regard, however, to the possible retroactive force 
of the Washington agreements, it is to be observed that 
Japan has officially and definitely taken the ground that 
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the agreements, with reference at least to the Open Door, 
are not so operative.* 


The Open Door and the Chinese Railways. At the twenti- 
eth meeting of the Committee on Pacific and Far Hast- 
ern Questions of the Washington Conference the matter 
of the application of the Open Door doctrine to the Chi- 
nese railways was brought up by the presentation by 
Sir Auckland Geddes of the British Delegation of a 
resolution which was in the form of a statement which 
China was to make, and of an adhering or agreeing state- 
ment which the other Powers were to make. 

This resolution, as later slightly amended by Sir Auck- 
land, came up for discussion at the twenty-first meeting 
of the Committee in the following form: 


The Chinese Government declares that throughout the whole 
of the railways in China it will not exercise or permit any unfair 
discrimination of any kind. In particular there shall be no dis- 
crimination whatever, direct or indirect, in respect of charges or 
of facilities on the ground of the nationality of passengers or the 
countries from which or to which they are proceeding, or the 
origin or ownership of goods or the country from which or to 
which they are consigned, or the nationality or ownership of the 
ship or other means of conveying such passengers or goods before 
or after their transport on the Chinese railways. 

The other powers represented at this conference take note of 
the above declaration and make a corresponding declaration in 
respect of any of the aforesaid railways over which they or their 
nationals are in a position to exercise any control in virtue of 
any concession, special agreement, or otherwise. 

Any question arising under this declaration may be referred 


*See post, p. 961, with regard to the wireless controversy between 
Japan and the United States. 
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by the powers concerned to the board of reference, when estab- 
lished for consideration and report. 


In moving this resolution, Sir Auckland said that the 
British Delegation were animated by a desire to make 
the Open Door effective, but that there was no suggestion ~ 
whatever that the past policy of the Government of China 
included any policy of discrimination on any ground. He 
wished to make that quite clear. 

Mr. Sze, responding for the Chinese Delegation said 
that ‘‘ it had always been the policy of the Chinese Gov- 
ernment—a policy that was well-known and the whole 
idea of which was to develop foreign trade—to welcome 
foreign shippers or passengers and to afford them equal 
treatment.’’ He added that he had never heard of a 
complaint upon the part of any shipper of unfair or 
discriminating treatment. As to the third paragraph, he 
hoped that there would be no occasion to resort to it. In 
order to avoid any possible future misunderstandings he 
wished it to be noted that China, in giving her assent to 
the first paragraph, reserved to herself the right to 
classify the rates on any of her railways. Secretary 
Hughes said that he understood that there was nothing 
in the resolution that would limit this right ‘‘ subject 
simply to the qualification—with the explanation that it 
was not suggested on the basis that China had hitherto 
acted in a discriminating way—that there should be no 
unfair discrimination of any kind and particularly no 
discrimination on the basis stated in the resolution.”’ 

The resolution was then unanimously approved by the 
Committee with the single amendment (suggested by Dr. 
Sze) that the words ‘‘ any of ’’ should be inserted before 
the words ‘‘ the powers ’’ in the third paragraph. In this 
form the resolution was approved by the Conference at 
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its fifth plenary session and appears as Article V in the 
Nine Power Treaty Relating to Principles and Policies 
to be Followed in Matters Concerning China. 

At this fifth plenary session of the Conference Mr. Sze 
repeated the statements he had made in the Committee, 
and added: 

‘* China took note but did not vote on the first article 
of the resolutions on Open Door adopted by the Commit- 
tee on January 18, 1922, defining and declaring accept- 
ance by the Powers of the principle of the Open Door, 
since the purpose of that article of the Resolution was to 
fix the policies of the Powers in their dealings with China 
or with each other with reference to China. That China 
was not intended to be included within the scope of the 
Resolution. It was not the purpose of that Resolution to 
interfere with the appropriate relations between the 
Chinese Government and its nationals, as was expressly 
indicated by the Chairman in replying to a question from 
Sir Auckland Geddes. However, as indicated by the 
second of the Ten Principles or Declarations which the 
Chinese Delegation had the honor to submit to this Con- 
ference on November 16, 1921, the Government of China 
is glad to give assurance that, in the future, as it has 
consistently done in the past, it will make no discrimina- 
tions in trade or industry between the Powers having 
treaty relations with China, or between their respective 
citizens or subjects because of their nationality.”’ 

Since the signing of the Washington agreements there 
has been an interchange of diplomatic correspondence 
between certain of the Powers and China, with regard 
to the right of China, in view of its pledges with regard 
to the Open Door, to grant to its own nationals upon the 
Chinese railways more favorable treatment than that 
accorded to the nationals of foreign Powers. 
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In support of its position that it has not covenanted 
away the right to discriminate in favor of its own nation- 
als upon the railways in China, the Chinese Government 
has declared that the Open Door doctrine is one that 
applies solely to the Powers dealing with China and to 
China in her dealings with them or their nationals, and 
has no application to the rights or privileges of foreign- 
ers as compared with those possessed by the nationals of 
China. The Chinese Government has furthermore pointed 
out that, in agreeing to pursue the Open Door Policy, the 
Chinese Delegation several times declared in the Wash- 
ington Conference that the Open Door doctrine was to be 
so construed, and, therefore, that it was in the light of 
such declarations, uncontested by the other delegations, 
that Article V of the Nine Power Treaty must be con- 
strued. 

In further support of this contention the Chinese Gov- 
ernment holds that, if there were any doubt as to the 
construction to be given to China’s undertaking as 
embodied in Article V of the Treaty, that doubt should 
be resolved in favor of China’s freedom of action, accord- 
ing to the rule of construction that restraints upon sov- 
erelgn rights are to be given the narrowest meaning that 
the language employed makes possible.° 

It is, perhaps, interesting to note that the controversy 
as to the meaning to be given to the engagement of China 
to apply the Open Door doctrine to her railways finds a 
striking analogue in the controversy between the United 
States and Great Britain as to whether the United States 


* As to statements by the Chinese Delegates indicating that the Open 
Door doctrine had an application only between the Treaty Powers or 
between them and their nationals and China, see the report of the first, 
the eighteenth and the thirtieth meetings of the Committee on Pacific 
and Far Eastern Questions,and the remarks Mr. Sze previously quoted, 
in the fifth plenary session of the Conference. 
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was, by Article II, paragraph 1, of the Hay-Pauncefote 
Treaty of November 18, 1901, estopped from giving to 
its own nationals preferential treatment with regard to 
the use of the Panama Canal. It will be remembered 
that the American Congress repealed the Act providing 
for such preferential treatment, but there was never any 
official admission made that the engagement that the 
canal should be ‘* free and open to the vessels of com- 
merce and of war of all nations .... on terms of entire 
equality ’’ could properly be construed as more than a 
promise upon the part of the United States not to give 
more favorable treatment to the vessels of one foreign 
State than would be given to the vessels of any other 
foreign State. 


CHAPTER VI 


SPHERES Or INTEREST 


In view of the fact that, as will later appear, at the 
Washington Conference the participating Powers ab- 
jured, in more or less explicit terms, all claims to special 
territorial spheres of influence in China, it might seem 
that it would no longer be necessary in this treatise to 
deal specifically with this subject. This, however, is 
scarcely the case, for it is impossible to appreciate the 
present pressure of foreign economic, financial and polit- 
ical influences in and upon China without a clear knowl- 
edge of the claims formerly made to preferential or 
exclusive rights or consideration in particular parts of 
China. Furthermore, even if, as it is to be expected, the 
Powers will no longer claim treaty or other conventional 
rights to Spheres of Interest it is not improbable that, 
as a matter of policy, they will seek to develop their 
respective financial and economic (including railway) 
interests in those areas within which, prior to the Wash- 
ington Conference, they were disposed to claim prefer. 
ential or exclusive rights of economic and financial 
penetration. Especially is this to be expected with refer- 
ence to the Japanese and Russians in northern and north- 
western China and the French in South China. 


Spheres of Influence and Spheres of Interest Defined and 
Distinguished. The term ‘‘ Sphere of Influence ”’ has 
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been frequently, but, it is believed, never officially, 
employed in China as synonymous with the term 
‘“ Sphere of Interest.’? As between the two, the term 
Sphere of Interest is certainly to be preferred, but, in 
fact, it is unfortunate that either term should have found 
currency in China, for, as there applied, they both carry 
with them connotations quite different from those that 
are usually attached to them by international law writers. 
In China it will be found that a sphere of interest has 
only an economic, or, at the most, only a quasi or inciden- 
tal political meaning, whereas this expression, as well as 
that of sphere of influence, has a decidedly political sig- 
nification when applied to regions in other parts of the 
world and especially in Africa. Thus, for example, Cob- 
bett writes: 


A Sphere of Influence so far as it can be said to possess a defi- 
nite meaning, indicates a region, generally inhabited by races of 
inferior civilization, over which a State seeks, by compact with 
some other State or States that might otherwise compete with it, 
to secure to itself an exclusive right of making future acquisitions 
of territory (whether by annexation or by the establishment of 
protectorates), and, generally, also, the direction and control of 
the native inhabitants." 


It is clearly evident that, as thus defined, the term 
Sphere of Influence has no application in China. In the 
first place, it will appear that the starting points of the 
Spheres of Interest in China (not of Influence) have 
beén agreements with China herself, in which she has 
promised not to alienate to a foreign power the areas 
concerned. In the second place, these agreements have 


1 Cases and Opinions on International Law, Vol. 1, p. 118. (8d. ed.) 
For an excellent discussion or Spheres of Influence as applied in 
Africa, see Lugard, The Dual Mandate in British Tropical Africa, 
Chaps. I and Il. 
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not been predicated upon the idea that the Chinese are 
a race of inferior civilization. In the third place, the 
Powers concerned have never claimed, overtly at least, 
an exclusive right of making future acquisitions of 
territories within their respective spheres. Had the 
breakup of China occurred, as seemed not unlikely at the 
end of the nineteenth century, it is, however, not improb- 
able that the Powers, as among themselves, would have 
asserted claims of preferential rights to make annexa- 
tions within their respective spheres. 

Under the rubric ** Spheres of Interest ’’ Cobbett says: 

‘‘ Somewhat different [from Spheres of Influence] as 
regards their object are those agreements which allocate 
certain areas already occupied by States more or less 
civilized as spheres of influence or interest between 
Powers, having already interests adjacent thereto; 
although the line between these and the former is some- 
times difficult to draw.’’ As instances, Cobbett cites the 
agreement of 1896 between France and Great Britain 
with respect to Siam, and in 1904 with respect to Egypt 
and Morocco; and also the agreement between Great 
Britain and Russia made in 1899 with regard to certain 
regions in China.’ 

Here also, it will appear that the definition does not 
apply to Spheres of Interest such as are found in China. 

It is apparent also that to W. EK. Hall the idea of a 
sphere of influence or of interest—he does not distinguish 
between the two terms—as known to international law 
has no application to countries like China but only to 
uncivilized States and especially to those of Africa.® 

The term Sphere of Influence, he says, ‘‘ indicates the 


* See post, p. 145. 


* See also Moore, Digest of International Law, 1, 269, and Lawrence, 
International Law, Sec. 81. 
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regions which geographically are adjacent to or politi- 
cally group themselves naturally with, possessions or 
protectorates, but which have not actually been so 
reduced into control that the minimum of the powers 
which are implied in a protectorate can be exercised with 
tolerable regularity. It represents an understanding 
which enables a State to reserve to itself a right of 
excluding other European powers from territories that 
are of importance to it politically as affording means of 
future expansion to its existing dominions or protec- 
torates, or strategically as preventing civilized neighbors 
from occupying a dominant military position.’’ ‘ 

Westlake gives us the best examination of the subject. 
This discussion, which he gives under the heading 
‘* Spheres of Influence or Interest,’’ he divides under two 
sub-heads: ‘* Agreements for Reciprocal Abstention 
from Territorial Expansion,’’ and ‘‘ Agreements not to 
Atienate Territory,’’ and it is under this second sub- 
head that he refers to the situation in China. 

In the case of China, the Spheres of Interest so far as 
they have had a treaty or other conventional origin, have 
been based upon agreements between China and the indi- 
vidual Powers, which treaties have had, ex proprio 
vigore, no binding force upon other Powers, except such 
as possibly became attached to them by reason of long 
continued tacit or explicit acquiescence upon the part of 
the other Powers. In some eases, however, as will pres- 
ently be seen, there were agreements entered into between 
certain of the Treaty Powers in which they defined and 
mutually agreed to recognize each other’s determinate 
territorial spheres of interest in China. 


Implications of Sphere of Interest. In substance the 


~ * International Law, 5th ed., 129. 
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Powers laying claim to these spheres sought to establish 
the following implications: 

(1) The guarantee on the part of China that the areas 
in question would not be alienated to any foreign Power. 

(2) The understanding, more or less definite and 
explicit, that the Power, or its nationals, claiming the 
sphere should have preferential or, in some matters, 
practically exclusive rights, with regard to the making of 
loans, the constructing of railways, the opening and oper- 
ating of mines, and the carrying out of public enterprises, 
such as conservancy works, etc. In some cases, also, it 
was sought to have it accepted that in the employment of 
‘‘ advisers ’’ or other scientific experts, nationals of the 
Power in question would be preferred. These desired 
implications in some cases received more or less explicit 
statement in certain of the treaties of China, espe- 
cially in those with France relating to rights in Yunnan 
and Kwangsi, and those with Japan relating to South 
Manchuria. The Treaty Powers, however, never ac- 
cepted the general principle that a claim to a Sphere of 
Interest necessarily implied a right to such preferential, 
and certainly not to exclusive treatment. 

Especially important with regard to these Spheres was 
the matter of railway construction and operation and the 
opening up and operating of coal and iron mines. With 
regard to constructing and operating railways, important 
differences distinguished the various ‘‘concessions ’’ 
which were granted. In some cases these grants carried 
with them only financial interests; in others, there were 
important political implications. Especially was this 
true in those cases in which the railways were operated 
by companies which, though nominally private concerns, 
were, in fact, agencies of the governments creating 
them. This, it will appear, has been true of the Russian 
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and Japanese railways in Manchuria (the Chinese East- 
ern Railway and the South Manchuria Railway), the 
German railways in Shantung, and the French railway 
from Indo China into the Province of Yunnan. In these 
cases the ‘* railway areas ’’ constituted, in effect, virtual 
umperia within the wmperiwm of China. In other railway 
concessions the control exercised by those advancing the 
funds, aside from guarantees for their repayment, in- 
cluded rights of supervision of construction and opera- 
tion, and preference in the supply of material. 

One general feature regarding these concessions is 
that, though granted to private parties, their respective 
Governments have, in practically all cases, given to them 
their active diplomatic support, and, what is perhaps 
still more important, these Governments have usually 
taken the ground that if, for any reason, the concession- 
aries surrender or forfeit their rights, China is obligated, 
if the concession is again made, to offer it to others of 
their nationals before offering it to citizens of another 
Treaty Power. In other words, they have taken the posi- 
tion that, the right having been originally granted at the 
solicitation of the Chancellery of a nation, that nation 
has, as it were, a vested right in that grant. 


General Basis of Claims to Spheres of Interest. In the 
pages which follow the attempt will be made to trace the 
manner in which the various Spheres of Interest in China 
came into existence, and the grounds upon which they 
were respectively defended by those Powers which 
claimed them. In this account it will appear that the 
formal or conventional grounds upon which these 
Spheres were rested consisted of not only upon specific 
treaty engagements or other agreements upon the part 
of China (including non-alienation agreements), but upon 
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understandings or agreements between the claiming 
Treaty Powers themselves. In addition to these technical 
or conventional grounds, certain of the Powers asserted 
their claims to special territorial Spheres of predominant 
or exclusive interest upon the ground that these areas 
were contiguous to, and, therefore, economically and 
politically, of special concern to themselves. In other 
instances the claims have been based upon the bare his- 
torical fact that the claiming Powers were the first to 
seek and secure rights of economic and financial exploit- 
ation and especially of railway construction. In the 
special case of Japan’s claim to special consideration in 
Manchuria, emphasis has been laid upon the fact that, 
in her war with Russia, which, it was claimed, saved 
Manchuria from being absorbed by Russia, Japan lost 
135,000 of her nationals. And, at the present time, Japan 
continues to take the view that rights to special influence 
in Manchuria may, in part at least, be defended upon the 
ground of Japan’s vital need of free access to the natural 
resources and agricultural products of that area. As to 
the validity and significance of this claim more will be 
said in the chapter dealing specifically with Japan’s 
claim of so-called ‘‘ Special Interests ’’ in China. 

In addition to the foregoing general grounds upon 
which Spheres of Interest in China have been claimed, 
there is one which may be expected to have some persist- 
ence notwithstanding the disclaimers in the Washington 
Conference. This is that those Powers whose nationals 
have large investments in railways, mines, or other 
undertakings within a given area may be expected to take 
a special interest in the concerns of that area. However, 
it cannot be said that such a substantial interest in the 
area affords any valid ground for the Power in question 
to claim further preferential treatment by the Chinese 
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or to ask or insist that other Powers do not seek or sup- 
port the efforts of their respective nationals to make 
investments or obtain railway or other concessions from 
the Chinese Government within such areas. Thus, while 
the fact of the considerable and, perhaps, predominant 
financial and commercial interests of the nationals of a 
given Power cannot validly support a claim by that 
Power to what has been known as a Sphere of Interest, 
that fact may be expected to lead the Power concerned 
to make especial effort to maintain and even to increase 
the financial and commercial interest which it already 
has within the area. 

This point has been dwelt upon because, as will later 
appear in dealing with Japan’s claims to ‘* Special In- 
terests ’’ in China, that Power has shown a strong dis- 
position to press beyond their legitimate extent the im- 
plications flowing from the possession in Manchuria of 
considerable railway and other economic and financial 
interests. 


The French Sphere of Interest. The French Sphere of 
Interest has been wholly in the south along the borders 
of French Indo-China. 

By a declaration of March 15, 1897,° China promised 
France that, attaching great importance to the island of 
Hainan, it would never be ‘‘ alienated or ceded by China 
to any other foreign Power, either as final or temporary 
cession, or as a naval station or coaling depot.’’ 

Before this time, in 1884, France had promised China 
in the Fournier Convention to protect the southern fron- 
tier of China against attacks from any other nation, and 
in a treaty of the next year China had agreed to apply 
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to the French for materials in case she should construct 
railways in that region.° 

It will be seen that by this treaty of 1885 France made 
the first breach in the principle of equal opportunity for 
commercial penetration of China that had previously 
prevailed, and it will also be seen that this, in turn, led 
Great Britain to obtain assurance of her preferential 
position in the Yangtze Valley. » 

In 1895 by a treaty signed at Peking on June 20 be- 
tween France and China’ it was provided that ‘‘ Chinese 
goods in transit from one or the other of the four towns 
open to commerce on the frontier, Lungchou, Mengtse, 
Ssumao and Hokou, in passing through Annam, will pay 
on leaving, duties reduced by four-tenths ’’; and also 
that ‘‘ Chinese goods exported from the four above- 
named locations and transported to Chinese maritime or 
river ports, open to commerce, shall pay on passing the 
frontier export duty reduced by four-tenths. A special 
certificate will be delivered setting forth the payment of 
this duty, and destined to accompany the goods. When 
they shall arrive at one of the maritime or river ports 
open to commerce, they shall pay the half re-importation 
duty in conformity with the general rule for all goods of 
like nature in the maritime or river ports open to com- 
merce. ’’ 


Chinese goods transported from Chinese maritime or river 
ports open to commerce, by way of Annam, towards the four 
above-named localities, shall pay on crossing (the frontier) full 
duty. <A special certificate will he delivered, setting forth the 
payment of this duty, and destined to accompany the goods. 
When they shall arrive at one of the frontier customs stations 


~§ MacMurray, p. 31. 
"MacMurray, p. 28. 
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they shall pay on entry half re-importation duty based on the 
reduction by four-tenths. 


By Article V of this treaty it was further provided 
that: 


It is understood that China, for the exploitation of its mines in 
the provinces of Yunnan, Kwangsi, and Kwantung, may call 
upon, in the first instance, French manufacturers and engineers, 
the exploitation remaining nevertheless subject to the rules pro- 
claimed by the Imperial Government as regarding national indus- 
tries. It is agreed that railways, either those already in existence, 
or those projected in Annam, may, after mutual agreement, and 
under conditions to be defined, be continued on Chinese territory.® 


These undertakings on the part of China were more 
explicitly defined in identic notes of June 12, 1897,° which 
were also in explanation of a railway contract which had 
been entered into between the two countries on June 5, 
1896. These notes caused it to be understood that as 
soon as the railway from Dongdang to Lungchou was 
finished a request would be made to continue it in the 
direction of Nanning to Pese. ‘‘ It is understood, fur- 
thermore,’’ the notes declared, ‘‘ that the right will be 
conceded to construct a railway communication between 
the Annam frontier and the provincial capital, either by 
way of the Pese River region, or by that of the upper 
Red River.’’ 

By an exchange of notes between the French Minister 
and the Foreign Office in China on April 10, 1898,*° 
France obtained the assurance from the latter that none 


* MacMurray, p. 28. 
* See also Identic Notes of June 12, 1897, MacMurray, p. 81. 
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of the provinces bordering on her frontiers should ever 
be ceded to any other Power. This assurance ran as 
follows: 


Our Yamen considers that the Chinese provinces bordering on 
Tongking, being important frontier points which interest her in 
the highest degree, must always be administered by China and 
remain under her sovereignty. There is no reason that they 
should be ceded or leased to any Power. 


China also agreed at this same time to lease to France 
the Bay of Kuangchouwan; to organize a definite postal 
system with a high functionary at its head, aided by for- 
eign staff officers for whose appointment account was to 
be taken of the recommendations of the French Govern- 
ment; and the following railway concession: 


The Chinese Government grant to the French Government, or 
to the French Company, which the latter may designate, the 
right to make a railway from the frontier of Tongking to Yun- 
nanfu; the Chinese Government having no other responsibility 
but to furnish land for the road and its dependencies. The 
route of this line is actually surveyed and will be fixed later on 
in agreement with the two governments. Regulations will be 
jointly made. 


The actual lease of Kuangchouwan Bay was effected, 
as is pointed out in another chapter, by the Convention 
of May 27,1898." By Article VII of this Convention— 


The Chinese Government authorizes France to construct a 
railway connecting a point on the Bay of Kuangchouwan, by 
Leichou, with a point to be designated on the west coast of 
Leichou, in the neighborhood of Onpu. This point shall be pre- 
cisely desginated later on. China will give the land, but the 


* MacMurray, p. 128. 
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expense of building and working snall be borne by France. Chi- 
nese shall have the right to travel and trade on the railway in 
accordance with the general tariff in foree. The Mandarins must 
see to the protection of the railway and the stock, but the repairs 
and maintenance of said road and its stock shall be at the expense 
of France. 


By Article VIII it is also provided that France shall 
have the right at the end of the line about Onpu to build 
landing stages, wharves, storehouses and hospitals, place 
buoys, lights, ete. ‘*‘ The nearest deep-water anchorage 
to this terminus (territorial waters) shall be exclusively 
reserved for French and Chinese ships of war, those of 
the latter nationality only when neutral.’’ 

At this same time (May 28, 1898), France obtained the 
assurance of the Chinese Government that only the 
French or the Franco-Chinese Company should be given 
the privilege of constructing railways having Pakhoi as 
their starting point.” 

It will not be here necessary to consider the railway 
construction that has actually been carried out under 
these concessions, but with regard to the character of the 
‘* control ’’ provided for in the financial arrangements 
that were made for the building of the principal railway 
—the Laokai-Yunnanfu line—under French auspices and 
within the French Sphere we may quote the following 


“This assurance was in response to the following communication 
_ which the French Minister at Peking was directed by his Government 
to present to China: “The recent reports of our consular agents show 
the interest we have in developing means of access (voies de pénétra- 
tion) in the region of Kuangtung and Kuangsi which borders the Gulf 
of Tongking. Be good enough to ask the Chinese Government for the 
concession, to a French company, of a railway destined to connect the 
port of Pakhoi with a point to be fixed upon on the course of the West 
River: such concessicn to be made on lines of the contract: entered into 
in June, 1896, for a railway from Dongdang to Lungchow.” 
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summary of the London Times of November 20, 1903, 
which Rockhill gives: * 


China retains full sovereign rights over the line, which in the 
event of China’s being at war will not be considered neutral, but 
be placed under Chinese orders. China undertakes the sole re- 
sponsibility for policing and protecting the railway, and on no 
account can the railway ask for the assistance of foreign troops. 
The general superintendent, the deputy superintendent, and the 
technical staff may be French, the final decision on all technical 
matters being vested in the general superintendent. China 
grants all government land free, but private property must be 
purchased. The railway gives the facilities desired by China for 
the carriage of Imperial mails and safeguards all geomantic 
prejudices. There is to be no Chinese Government guarantee; 
the period of the concession is eighty years. 


Commenting upon these conditions, Overlach says: ™ 


The Chinese have nothing whatsoever to do with financing or 
managing of the line and they are deprived of all control and 
profit. In this latter respect French railway rights in China are 
at variance with those enjoyed by Russia in Manchuria, for 
Russia... had admitted the Chinese to financial and even admin- 
istrative participation—at least nominally. But otherwise, there 
is little distinction between French and Russian ‘‘control’’; al- 
though French ‘‘control’’ is nominally exercised by a private 
company and is therefore financial, the close association of this 
company with the French Government as manifested in the sev- 
eral conventions as well as the motives behind French railway 
enterprise in Yunnan, leave no room for doubt that French con- 


“Pp. 405, note. This line was provided for by the Convention of 
April 9, 1898, the conditions governing its construction and operation 
being determined by an agreement with the Chinese Government of 
October 29, 1903, for a translation of which see MacMurray, p. 453. 


* Foreign Financial Control in China, p. 180. 
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trol in China, embodied in this French railway concession, is, in 
spirit, somewhat political. 

Nevertheless (Overlach adds) French policy in China proper 
has been by no means as aggressive as that of Russia before the 
Russo-Japanese War. With the exception of a few unsuccessful 
attempts at further concessions in the southern provinees, which 
were to be extensions of the existing railway system, France did 
little in exploiting her sphere politically. Commercially, how- 
ever, F’rance took full advantage of her privileged position: her 
control enabled her to establish her trade at the expense of other 
nations by means of preferential tariffs to the furtherance of 
French commerce. 


In connection with the French Sphere of Interest is 
also to be noted the Anglo-French Agreement of January 
15, 1896," Article IV of which declared: 


The two governments agree that all commercial and other 
privileges and advantages conceded in the two Chinese provinces 
of Yunnan and Szechuan either to Great Britain or France in 
virtue of their respective conventions with China of the Ist 
March, 1894, and the 20th June, 1895, and all privileges and 
advantages of any nature which may in the future be conceded in 
these two Chinese provinces, either to Great Britain or France, 
shall, as far as rests with them, be extended and rendered com- 
mon to both Powers and to their nationals and dependents, and 
they engage to use their influence and good offices with the 
Chinese Government for this purpose.’’ 


- Jt will thus be seen that, with reference to these two 
provinces, Great Britain and France agreed to cooperate. 
There was no undertaking that other Powers should be 
prevented, if possible, from obtaining concessions within 
or relating to these provinces, nor was any notice served 
upon China that the two signatory Powers would consider 


* MacMurray, p. 54. 
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it an uniriendly act toward themselves if the Chinese 
Government should make to other Powers concessions 
in or relating to these provinces. However, in later dip- 
lomatic correspondence this was made plain to China, 
and the special rights to consideration which France 
claimed in Yunnan were well understood and substan- 
tially acquiesced in by the other Powers. 


British Sphere. To counterbalance the growing influ- 
ence of Russia in Manchuria, of the Germans in Shan- 
tung, and of the French in the South, Great Britain 
sought and obtained from the Chinese Government a non- 
alienation promise with regard to the Yangtze Valley. 
This assurance was given in the form of a note from the 
Tsungli Yamen to the British Minister, dated February 
11, 1898,*° and ran as follows: 


The Yamen have to observe that the Yangtze region is of the 
ereatest importance as concerning the whole position (or inter- 
ests) of China, and it is out of the question that territory (in it) 
should be mortgaged, leased, or ceded to another Power. Since 
Her Britannie Majesty’s Government has expressed its interest 
(or anxiety) it is the duty of the Yamen to address this note to 
the British Minister for communication to his government. 


Starting from this slender basis of a promise by China 
that the Yangtze basin would never be leased or ceded 
to any other Power, that is, to any other Power than 
herself, Great Britain built up for herself a claim 
to special consideration with regard to the granting of 
railway or other concessions in this region. She, there- 
fore, vigorously protested the granting to a Belgian 
syndicate (representing undoubtedly French and Russian 
interests) of a concession for the building of the impor- 


* MacMurray, p. 104. 
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tant railway line from Peking to Hankow. When, not- 
withstanding her protests, the final contract was signed, 
the Chinese Government was informed that Great Britain 
felt that she had not been properly treated, and that, 
therefore, she ‘*‘ now demanded from the Chinese Govern- 
ment the right to build the following lines upon the same 
terms as those granted in the case of the Belgian line: 
Tientsin to Chinkiang (to be shared, if desired, with the 
Germans and Americans), Honan and Shansi, Pekin 
Syndicate lines to the Yangtze; Knowloon to Canton; 
Pukou to Sinyang; Soochow to Hangchow, with exten- 
sion to Ningpo.’’ 

It was also pointed out that it was considered that the 
lines from Shanghai to Nanking and Shanhaikuan to 
Newchwang had already been definitely promised to 
Great Britain.” 

Something very much like an ultimatum was issued to 
the Chinese in connection with these demands, and China 
at once yielded. The railway concessions thus promised 
covered a total of some twenty-eight hundred miles of 
road, lying within ten of China’s Provinces. Great 
Britain also undertook, shortly after, to finance the line 
_to be constructed between Peking and Newchwang, thus 
entering a territory which Russia claimed was her special 
sphere. This led to correspondence between the two 
governments which finally resulted in the signing of the 
important Anglo-Russian Agreement of April 28, 1899,** 
- according to which the two countries defined their respec- 
tive ‘‘ spheres ’’ and agreed mutually to respect the 
rights of each therein. This agreement, known as the 


“ China, No. 1, 1899, Vol. crx, No. 382. Quoted by Overlach, op. cit., 
p. 32. 


* MacMurray, p. 204. 
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Scott-Mouravieff agreement, embodied in an exchange of 
identic notes, read as follows: 


Great Britain and Russia, animated by a sincere desire to avoid 
- in China all cause of conflict on questions where their interests 
meet, and taking into consideration the economic and geographi- 
cal gravitation of certain parts of that Empire, have agreed as 
follows: | 

1. Great Britain engages not to seek for her own account, or on 
behalf of British subjects or of others, any railway concessions to 
the north of the Great Wall of China, and not to obstruct, di- 
rectly or indirectly, applications for railway concessions in that 
region supported by the Russian Government. 

2. Russia, on her part, engages not to seek for her own account, 
or on behalf of Russian subjects or of others, any railway con- 
cessions in the basin of the Yangtze and not to obstruct, directly 
or indirectly, applications for railway concessions in that region 
supported by the British Government. 

The two Contracting Parties, having nowise in view to infringe 
in any way the sovereign rights of China or existing Treaties, will 
not fail to communicate to the Chinese Government the present 
arrangement, which, by averting all cause of complications be- 
tween them, is of a nature to consolidate peace in the Far East, 
and to serve the primordial interests of China itself.*® 


*”In supplementary notes of the same date it is declared that the 
main understanding is not to be deemed as infringing the agreement 
already arrived at with regard to the railway line from Shanhaikuan 
to Newchwang for the construction of which a loan had already been 
contracted for by the Chinese Government with the Hongkong and 
Shanghai Bank acting on behalf of the British and Chinese corpora- 
tion. The notes continue: 

“The general arrangement established by the above-mentioned notes 
is not to infringe in any way the rights acquired under the said loan 
contract, and the Chinese Government may appoint both an English 
engineer and a European accountant to supervise the construction of 
the line in question, and the expenditure of the money appropriated 
for it. 

“But it remains understood that this fact cannot be taken as con- 
stituting a right of property or foreign control, and that the line in 
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Prior to this, Great Britain and Germany had come to 
an understanding with regard to the rights of the former 
in the Yangtze Valley and of the latter in Shantung. At 
the time that she obtained the lease to Weihaiwei, Great 
Britain had assured Germany that, by taking this step, 
she had ** no intention of injuring or contesting the rights 
and interests of Germany in the province of Shantung, 
or of creating difficulties for her in that province. It is 
especially understood that England will not construct 
any railroad communication from Weihaiwei and the dis- 
trict leased therewith into the interior of the Province of 
Shantung.’’ *° 

Now, at meetings held in London, September 1 and 2, 
1898, a general understanding was reached between the 
British and German interests regarding railway con- 
struction in China. This understanding was embodied 
in minutes of the meeting, signed by representatives of 
the German Syndicate, the British and Chinese Corpora- 
tion, Ltd., and the noe oe) and Shanghai Banking Cor- 
poration. 2 
question is to remain a Chinese line, under the control of the Chinese 
Government, and cannot be mortgaged or alienated to a non-Chinese 
company. 

“As regards the branch line from Siaoheishan to Sinminting, in ad- 
dition to the aforesaid restrictions, it has been agreed that it is to be 
constructed by China herself, who may permit European—not neces- 
sarily British—engineers periodically to inspect it, and to verify and 
certify that the work is being properly executed. 

“The present special agreement is naturally not to interfere in any 
way with the right of the Russian Government to support, if it thinks 
fit, applications of Russian subjects for establishments or concessions 
for railways, which, starting from the main Manchurian line in a 


southwesterly direction, would traverse the region in which the Chinese 
line terminating at Sinminting and Newchwang is to be constructed.” 


© Rockhill, p. 180; MacMurray, p. 152 (note). 


**These were the institutions enjoying governmental support for 
financing railway concessions in China. 
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It was proposed by the representative of the German 
Syndicate, Mr. von Hausemann, that the British and Ger- 
man Spheres of Interest ‘‘ for applications for railway 
concessions in China ”’ be as follows: 


1. British Sphere of Interest, viz—The Yangtze Valley, sub- 
ject to the connection of the Shantung lines to the Yangtze at 
Chinkiang ; the provinces south of the Yangtze; the province of 
Shansi with connection to the Peking-Hankow line at a point 
south of Chengting and a connecting line to the Yangtze Valley, 
erossing the Hoangho Valley. 

2. German Sphere of Interest, vizi—The Province of Shan- 
tung and the Hoangho Valley with connection to Tientsin and 
Chengting, or other point of the Peking-Hankow line in the south 
with connection to the Yangtze at Chinkiang or Nanking. The 
Hoangho Valley is understood to be subject to the connecting 
lines in Shansi forming part of the British Sphere of Interest, 
and to the connecting line to the Yangtze Valley, also belonging © 
to the said Sphere of Interest. 


This proposal was agreed to with the following altera- 
tions, V1z :— 


The line from Tienstin to Tsinan, or another point of the north- 
ern frontier of the Province of Shantung, and the line from the 
southern point of the Province of Shantung to Chinkiang to be 
constructed by the Anglo-German Syndicate (meaning the Ger- 
man Syndicate on the one part, and the Hongkong and Shanghai 
Banking Corporation and the British and Chinese Corporation, 
Limited, on the other part) in the following manner, viz.— 

1. The capital for both lines to be raised jointly. 

2. The line from Tientsin to Tsinan or to another point on the 
northern frontier of the Province of Shantung to be built and 
equipped and worked by the German group. 

3. The line from the southern point of the province of Shan- 
tung to Chinkiang to be built and equipped and worked by the 
English group. 
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4. On completion the lines to be worked for joint account.?? 


After describing the various conditions under which 
the railways in China built by British interests were con- 
structed and are now operated, Mr. Overlach says: 


On the strength of the foregoing analysis we now draw the con- 
clusion that British control in China consists of nothing more 
than safeguards for the protection of the bondholders and bank- 
ers, guaranteeing proper loan fund expenditure and adequate 
return. British control in China, exercised exclusively by pri- 
vate corporations, is therefore essentially financial and non-politi- 
eal. Its non-political character may be further illustrated by the 
fact that the syndicate, in spite of its monopolistic rights, admit- 
ted non-British interests to participation in its privileges within 
the British sphere.”? 


Attempted invasion of the British Sphere by Japan in 
connection with the Twenty-one Demands of 1915 will be 
later discussed. 


Russian Sphere—Manchuria. The vast stretch of terri- 
tory to the north, known as Manchuria and embracing 
nearly four hundred thousand square miles, has been an 
integral part of China since the middle of the seventeenth 
century, when the Manchu dynasty mounted the Dragon 
Throne. Since that time so great has been the Chinese 
emigration thither, especially during recent years, the 
population is now predominantly Chinese.** The region 


” The text of these Minutes is given by Millard, Our Eastern Ques- 
tion, Appendix I, p. 444. See also “China,” No. 1, 1899, Vol. crx, No. 
312; and Overlach, op. cit., p. 36. MacMurray, p. 263 (note). 


arp. cil. D. 60; 


* “Manchuria is as purely Chinese as the Yangtze Valley.” This is 
the statement of Mr. Putnam Weale in 1904, Manchu and Muscovite, 
Preface. The Manchu language has practically disappeared and 
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is, however, not densely settled, having a population of 
less than fifteen millions. It is a region containing great 
natural resources—vast amounts of excellent agricul- 
tural lands, great areas of fine forests, and rich deposits 
of coal, iron and other minerals. 

Until 1907 Manchuria had an administrative status in 
the Chinese Empire different from that of the old Hight- 
een Provinces, but in that year was divided into the three 
so-called Eastern Provinces of Heilungkiang, Kirin and 
Fengtien (Sheng King), and these provinces given a 
government and status substantially similar to that of 
the other provinces of the Empire. 

For the purposes of the present study it will be neces- 
sary to consider briefly the events in Manchuria prior to 
the Russo-Japanese War of 1904-1905, because the claims 
of Russia in this region throw considerable light upon the 
claims that have later been made by Japan as successor 
to the Russian rights in South Manchuria, and also be- 
cause significance attaches to the purposes alleged by 
Japan for declaring war.” 

The annexation by Russia of the Amur region and the 
Coast down to Korea (the Maritime Provinces) by the 
treaties of 1858 and 1860 has already been mentioned. 
That Russia desired to bring, and if she had not been 


“Mandarin” Chinese taken its place. Mr. Weale, p. 539, says: “Con- 
sidering that the Manchu alphabet was non-existent until the begin- 
ning of the seventeenth century, and that it was merely invented by 
crudely changing the Mongol style of writing, that the Manchus were 
the very rudest people until they became civilized through contact with 
the Chinese, and that the five hundred books in the Manchu language 
are merely imperfect translations of Chinese originals, it will be readily _ 
understood how soon the Manchus lost all knowledge of their own lan- 
guage.” 


*In K. Asakawa’s The Russo-Japanese Conflict, published in 1904, 
will be found an excellent and, upon the whole, an objective presenta- 
tion of the negotiations between Japan and Russia prior to the war. 
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prevented would have brought, all of Manchuria under 
her own effective administrative control, if not under 
her avowed sovereignty, and without regard to her re- 
peated promises to Japan as well as to China, is without 
doubt.”° 

It will be remembered that in 1895 Japan, under pres- 
sure from Russia, France and Germany, was obliged to 
retrocede to China the Liaotung Peninsula. In addition 
to the benefit to China thus secured, in part through 
Russia’s action, the Russian Ministry of Finance in 1895 
guaranteed the loan to China of 400,000,000 franes, which 
was issued mostly at Paris and which had for its purpose 
the payment, in part, of China’s indemnity to Japan.” 


Cassini Convention. On March 27, 1896, there was pub- 
lished in the North China Daily News, at Shanghai, what 
purported to be the text of an agreement that had been 
entered into between Russia and China. In the October 
30, 1896, issue of the North China Herald also was given 
the text of this alleged agreement.** It has never been 
admitted by the parties directly concerned that this 
agreement, which has come to be known as the ‘‘ Cassini 
Convention ’’ was entered into, and, as will presently be 


*6 “Tn her descent on Asiatic waters Russia has been impelled neither 
by the need of extended territory nor by the desire for commercial rela- 
tions with other countries. Indeed, Russia’s trade with China was and 
is insignificant and consists mainly of importing articles of Chinese 
manufacture into Russia, notably tea, silks and drugs. Her ambitions 
were political and her absorptions have been prompted partly by a 
craving for a seaboard, partly by a political instinct of expansion, and 
partly by the personal ambitions of a few statesmen.” Overlach, 
Op. cit., p. 70. 


The remainder of the indemnity was met by Anglo-German loans. 
For text of loan agreement and of contract of guarantee, see MacMur- 
ray, pp. 35, 40. 


*® Reprinted in MacMurray, p. 79. 
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shown, there is good reason for believing that there never 
was such a convention signed. Inasmuch, however, as 
this supposed document has been much discussed, and, 
because inost of the promises alleged to be contained in 
it were, in fact, soon given effect to, there is justification 
for reproducing the following summary of its terms. 

The object is declared to be the facilitating of trans- 
port of goods between the two Empires and the strength- 
ening of the frontier defenses and seacoast. The consid- 
eration for the special privileges granted by China is 
declared to be the loyal aid given by Russia in the retro- 
cession of Liaotung and its dependencies. 

1. China consents to the prolongation of the Russian 
Trans-Siberian Railway across her northern territory to 
the Russian port of Vladivostok. 

2. All railways built by Russia in Chinese territory 
are to be constructed at the sole expense of Russia, and 
Russia is to have entire control of them for thirty years, 
at the expiration of which period China is to be allowed 
to redeem them, together with rolling stock, machine 
shops and other buildings. 

3. If China is obliged to borrow money to complete her 
projected railways from Shanhaikuan to Mukden, Russia 
shall be allowed to loan the amounts needed. 

4. The railways to be built by China from Shanhaikuan 
to Newchwang, to Chinchow, to Port Arthur and to 
Talienwan and their dependencies shall follow Russian 
railway regulations in order to facilitate commercial in- 
tercourse between the two Empires. 

5. Because of the sparsely inhabited Chinese terri- 
tories through which the Russian railway will pass and 
the consequent difficulty on the part of China to furnish 
adequate police protection, Russia shall be allowed ‘‘ to 
place special battalions of horse and foot soldiers at the 
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various important stations for the better protection of 
the railway property.’’ 

6. Customs duties collected on goods exported and im- 
ported on the railways are to be according to the Russo- 
Chinese treaty of commerce of February 20, 1862 [O. 8.1]. 

7. Russians and Chinese shall be permitted to exploit 
and open any of the mines in Northern Manchuria, but 
shall first obtain the necessary permits from the Chinese 
local authorities in accordance with the mining regula- 
tions in China proper. 

8. Should China in the future decide to reform in ac- 
cordance with the Western system the whole army organ- 
ization of the three Manchurian—or Kastern—Provinces, 
she shall be permitted to engage Russian military officers 
for the purpose. 

9. China is to lease to Russia, as an ice-free port, the 
harbor of Kiaochow for a period of fifteen years. How- 
ever, until there is danger of military operations, Russia 
is not to enter into possession—this in order not to excite 
the jealousy and suspicions of other Powers. 

10. Port Arthur and Talienwan being important stra- 
tegical points, China is to fortify them with all haste, 
Russia lending all necessary assistance. China shall not 
permit any foreign Power to encroach upon these points, 
and obligates herself never to cede them to another 
Power. ‘‘ If, in future, the exigencies of the case require 
it, and Russia should find herself suddenly involved in a 
war, China consents to allow Russia temporarily to con- 
centrate her land and naval forees within the said ports 
in order the better to enable Russia to attack the enemy 
or to guard her own position.”’ 


The Li Hung Chang-Lobanoff Treaty of Alliance of 1896 
between China and Russia. Cordier in his Histoire des Re- 
lations de la Chine, published in 1901, pointed out that 
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there was internal evidence to show that the alleged Cas- 
sini Convention was a composite of two documents—one 
relating to a Manchurian railway and the other to the 
port of Kiaochow and other matters. It is now pretty 
clear that one of these documents was a treaty of mili- 
tary alliance entered into between China and Russia in 
May, 1896, which had been negotiated with Prince Loba- 
noff by Li Hung Chang while in Moscow,” the text of 
which was first made known to the public in the London 
Daily Telegraph of February 15, 1910.° H. A. Gérard, 
French minister to China from 1893 to 1897 in his re- 
cently (1918) published volume Ma Mission en Chine, 
confirms this.** At the Washington Conference the exist- 
ence of this treaty was formally acknowledged by China, 
and its authentic text later supplied in conformity with 
the undertaking of the Powers to make known their 
treaties with or concerning China. 


” Ostensibly to attend the coronation ceremonies of Czar Nicholas. 
* MacMurray, p. 79. 


* Pp. 135-148. Concluding his account of this matter, M. Gérard 
says (p. 147): “Ces divers textes, auxquels la presse anglaise donnait 
le nom de ‘la convention Cassini,’ étaient apocryphes. Ils confondaient 
le traité d’alliance proprement dit et le contrat du chemin de fer. Selon 
toute vraisemblance, ils avaient été construits et fabriqués d’aprés cer- 
taines indiscrétions arrachées aux bureaux du Tsong-li ya-men par un 
certain docteur Dudgeon, qui était alors correspondant du Times a 
Pékin. Les faits authentiques ici résumés établissent qu’il n’y a pas 
eu, a vrai dire, de ‘convention Cassini,’ que le traité d’alliance a été 
conclu 4 Saint-Pétersbourg au moisde mai 1896 entre Li Hong-tchang et 
le prince Lobanoff, que le contrat du chemin de fer a été signé le 8 sep- 
tembre suivant, 4 Saint-Pétersbourg, de méme, par le ministre de 
Chine, Hsu K’ing-tcheng, et les délégués de la Banque Russo-Chinoise, 
et que c’est ce contrat dont le comte Cassini a attendu la ratification 
définitive 4 Pékin a la date du 30 septembre, avant de reprendre lui- 
méme le chemin de la Russie.” 

It may further be observed that the Russian representatives at the 
Paris Peace Conference in 1918 are reported to have referred to the 
Li Hung-Chang-Lobanoff treaty in support of Russian rights in Man- 
churia. See also J. O. P. Bland, Li Hung-Chang, Chap. v. 
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This treaty of alliance of May, 1896, provided that 
every aggression directed by Japan, whether against 
Russian territory in Eastern Asia or against Chinese 
territory or Korea, should bring about an application of 
its terms; in which case the two Powers would support 
each other with all their land and sea forces, and that no 
treaty of peace would be entered into by the one party 
without the assent of the other; and that, to facilitate the 
access of Russian land forces to the menaced points, Rus- 
sia might extend her Trans-Siberian railway across the 
Chinese Provinces of Heilungkiang and Kirin to Vladi- 
vostok. The treaty was to endure fifteen years, six 
months before the expiration of which period the two 
countries were to deliberate as to its prolongation. 


Chinese Eastern Railway. In 1896 Russia was able to 
obtain from China formal and public consent to extend 
the Trans-Siberian railway across the northern end of 
Manchuria to Vladivostok, entering Manchuria at Man- 
chuli or Manchuria station and running through Harbin. 

This railway, known as the Chinese Eastern Railway, 
made available a route 568 miles shorter than the one 
running wholly within Russian territory; that is, north 
of the Amur River, and south from Khabarovra to Vladi- 
vostok. This road, which has great strategic and, there- 
fore, military value, has played such an important part 
in the polities of the region, it will be necessary to treat 
it and the Russo-Chinese Bank (which later, by merger 
with the Banque du Nord, became the Russo-Asiatic 
Bank) in a separate chapter.* 


Port Arthur-Harbin Railway. By the same agreement 
with China by which Russia obtained in 1898 the lease 


* See Chapter Xv. 
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of the Liaotung Peninsula, she also secured the right to 
construct a railway north from Port Arthur and Talien- 
man to the Chinese Hastern Railway, running east and 
west across the northern part of Manchuria, or, if neces- 
sary, a branch line from the main line ‘‘ to a convenient 
point on the seacoast in the Liaotung Peninsula, between 
Yingkow (Newchwang) and the Yalu River.’’ This rail- 
way concession, the Lease Agreement declared, was 
‘* never to be used as a pretext for encroachment on Chi- 
nese territory, nor to be allowed to interfere with Chinese 
authority or interests.’’ 


Chinese Undertaking Regarding Railways North and 
Northeast of Peking. Under date of June 1, 1899, the For- 
eign Office at China, in a note to the Russian Minister at 
Peking, made the following statement with reference to 
future railways connecting the Manchuria Railway with 
Peking: * 


We now wish to reiterate in the plainest terms that China 
agrees that if railways are in future built from Peking to the 
north or to the northeast towards the Russian border, China 
reserves the right to construct such roads with Chinese eapital 
and under Chinese supervision, but if it is proposed to have such 
construction undertaken by any other nation, the proposal shall 
be first made to the Russian Government or to the Russian syndi- 
cate to construct the railway, and on no consideration will any 
other government or a syndicate of any other nationality be 
allowed to construct the railway. 


Railway Guards and Political Jurisdiction. It would ap- 
pear that China did not give to Russia authority to main- 
tain military forces or guards along the Manchuria rail- 
ways. If, therefore, she had this right, it must have been 


* MacMurray, p. 207. 
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obtained under some secret agreement such as the mili- 
tary alliance of 1896. 

By ‘‘ Statutes ’’ promulgated by the Russian Govern- 
ment in December, 1896, for the administration of the 
affairs of the Railway Company it was provided ($8): 


The Chinese Government has undertaken to adopt measures for 
securing the safety of the railway and all employed on it against 
extraneous attacks. The preservation of law and order on the 
lands assigned to the railway and its appurtenances shall be con- 
fined to police agents appointed by the Company. The Company 
shall for this purpose draw up and establish police regulations. 


It appears from these provisions that Russia was pre- 
paring to exercise within the railway zones a political 
jurisdiction which had not been conceded by the Chinese 
Government. The Russians, however, sought to justify 
this by an interpretation of the grant to the railway com- 
pany of le droit absolu et exclusif de l’administration de 
ses terraims, which would cause the right to include not 
simply the business operations of the railway upon these 
lands, but the exercise of political control over all persons 
who might be or live within these areas—a clear mis- 
translation of the French word administration. 

However, China not being able to resist this encroach- 
ment upon her own rights as the territorial sovereign in 
Manchuria, Russia proceeded to maintain armed forces, 
termed ‘‘ Railway Guards ”’ or ‘** Frontier Guards ’’ at 
points along the railway line and to establish rules ac- 
cording to which foreigners as well as Russians and 
Chinese nationals seeking to acquire rights of residence 
or to hold property or carry on business affairs within 
the railway zones, should sign an agreement to obey all 
sanitary, building, trade and other police regulations that 
might be promulgated by the company, and pay such 
taxes as might be levied. 
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By an imperial Ukase of July 20 (August 2), 1901— 
originally secret, but later made public—the Russian 
Government made provision for the establishment and 
functioning of Russian judicial officials within ‘‘ the line 
of exploitation of the Chinese Eastern Railway.’’ These 
judicial officers were to have jurisdiction of matters aris- 
ing in the line of exploitation ‘‘ between Russian subjects 
exclusively, and particularly in criminal matters where 
the accused and injured parties are Russians, and in civil 
matters where both sides, plaintiff and defendant, are 
Russian subjects.’’ 4 


Development of Russia’s Aggressive Policies in Manchuria. 
During 1901 it became apparent that Russia was not only 
unwilling to withdraw from Manchuria the troops which 
she had sent there during the Boxer troubles, but that she 
was bringing strong pressure, likely to be successful, 
upon China to obtain further definitely recognized rights 
in the Eastern Provinces. And it is known that these 
demands China was enabled or induced to resist only by 
reason of the energetic diplomatic representations made 
by the other Treaty Powers.’ * 


* MacMurray, p. 84 (note). By agreements entered into on July 5 
(18), 1901, with the authorities of the Province of Kirin, and of Janu- 
ary 1 (14), 1902, with the authorities of the Province of Heilung- 
kiang. Russia, acting through the Chinese Eastern Railway Company, 
laid down elaborate provisions for the exercise of jurisdiction over 
Chinese subjects within the railway zone—in the main through a so- 
called Principal Department, the officials of which should be appointed 
by the Chinese official (the Chiang-Chun) but in consultation with the 
Engineer-in-Chief of the railway company. See MacMurray, pp. 269, 
274. 


* MacMurray in his collection of treaties (in a note, p. 329) gives 
the text of a Japanese version of an alleged secret treaty between 
China and Russia of February, 1901, which appeared in Shina Kankei 
Tokushu Joyaki Isan. This, says MacMurray, appears to be a trans- 
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In December, 1901, the American Government was in- 
formed of a new agreement about to be signed between 
China and Russia the effect of which would be greatly to 
increase Russian and decrease Chinese military control 
in Manchuria. Furthermore, the agreement provided 
that troops of other nations should not be sent to protect 
the railways; and no further railway or bridge construc- 
tion in southern portions of Manchuria was to be allowed 
or railway termini changed, except with Russia’s con- 
sent.*° 

Protests against this treaty were thereupon made by 
the United States, and similar protests filed by the Brit- 
ish and Japanese Ministers. The United States Govern- 
ment directed its Minister at Peking to inform Prince 
Regent Ching that the President of the United States 
‘* trusts and expects that no arrangement which will per- 
manently impair the territorial integrity of China or 
injure the legitimate interests of the United States, or 
impair the ability of China to meet her international obli- 
gations, will be made with any single Power.”’ 

Again, on February 1, 1902, the American Government 
made to the Chinese authorities the strong protest which 
has been earlier quoted. 


lation from a Chinese original and is somewhat obscure in its phrase- 
ology and is therefore presented “with all reserves.” This agreement 
provided that Russia might retain her railway guards in Manchuria 
until China should he able to restore order there, and that should an 
emergency arise, the Russian troops stationed in that region might 
assist the Chinese forces; that China should not employ foreigners, 
other than Russians, as military or naval advisers in the provinces of 
northern China, nor, without the consent of Russia, transfer to other 
nations, or to their subjects, mines or other interests in Manchuria, 
Mongolia, or Sinkiang, or construct railways in those regions. Except 
in Newchwang there were to be granted no leases or grants to subjects 
of other Powers. 


*U. S. For. Rels., 1902, p. 271. 


160 FOREIGN RIGHTS AND INTERESTS IN CHINA 


Finally on March 26 (April 8), 1902, an agreement was 
signed between China and Russia*’ by which Russia 
agreed ‘‘ to the re-establishment of the authority of the 
Chinese Government in that region [Manchuria,] which 
remains an integral part of the Chinese Empire, and 
restores to the Chinese Government the right to exercise 
therein governmental and administrative authority, as it 
existed previous to the occupation by Russian troops of 
that region.’’ 

With the qualification ‘‘ provided that no disturbances 
arise and that the action of other Powers should not pre- 
vent it,’’ Russia agreed to withdraw her troops from 
Manchuria within eighteen months. 

Other sections of this treaty limited the right of China, 
pending evacuation, to maintain troops in Manchuria; 
and provided that should, in course of time, extensions of 
the Shanhaikuan-Newchwang-Sinmingtung Railway line 
be undertaken, or the erection of a bridge in Newchwang 
or the moving of the terminus there be contemplated, the 
matters should be discussed between the two Govern- 
ments. 


Anglo-Japanese Alliance of 1902. [specially by Great 
Britain and Japan had the development of Russian influ- 
ence in the Far Kast been watched with anxiety. Joined 
to Russia’s advance in Manchuria had been her attempts 
to increase her influence and control in Korea. The re- 
sult of this anxiety upon the part of these two nations 
was the signing of a formal treaty of military alliance 
between them. In this treaty it was declared that 
Great Britain had special interests in China, and that 
Japan, in addition to those interests which she had in 
China, was politically as well as commercially and indus- 


* MacMurray, p. 826. 
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trially interested in Korea. Therefore, the alliance de- 
elared: ‘‘ The High Contracting Parties recognize that 
it will be admissible for either of them to take such meas- 
ures as may be indispensable in order to safeguard those 
interests if threatened either by aggressive action of any 
other Power, or by disturbances arising in China or 
Korea and necessitating the intervention of either of the 
High Contracting Parties for the protection of the lives 
and property of its subjects.’’ *® 


Japan Declares War on Russia. Russia having failed to 
earry out her agreement for the evacuation of Manchuria, 
Japan, on July 28, 1903, submitted to Russia a note of 
protest, in which she said: 


The recent conduct of Russia has been, at Peking, to propose 
new demands, and, in Manchuria, to tighten her hold upon it, 
until the Imperial Government is led to believe that Russia must 
have abandoned the intention of retiring from Manchuria. At 
the same time, her increased activity upon the Korean frontier 
is such as to raise doubts as to the limits of her ambition. 

The unconditioned and permanent occupation of Manchuria by 
Russia would create a state of things prejudicial to the security 
and interest of Japan. The Principle of equal opportunity 
would thereby be annulled, and the territorial integrity of China 
impaired. 


In prolonged negotiations Japan was unable to obtain 
satisfactory action upon the part of Russia, and, on Feb- 
ruary 5, 1904, sent a final note to the Russian Govern- 
ment, in which she declared: 


The Government of His Majesty the Emperor of Japan re- 
gards the independence and territorial integrity of Korea as 


* The Anglo-Japanese Alliances will receive further consideration in 
connection with the account of the development of Japanese interests 
in Manchuria. Post, p. 188. 
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essential to the repose and safety of their own country... . 
The obstinate refusals of Russia to enter into an engagement to 
respect China’s teritorial integrity in Manchuria, which is seri- 
ously menaced by the continued occupation of the provinee, not- 
withstanding Russia’s treaty engagements with China and her 
repeated assurance to other Powers possessing interests in those 
regions—have made it necessary for the Imperial Government to 
consider what measures of self-defense they are called upon to 
take. 


On February 17 the Japanese Government, in reply to 
a Chinese declaration of four days earlier, declared: 


Japan’s hostilities against Russia having been actuated not by 
a desire for conquest, but solely by the necessity of defending her 
just rights and interests, the Imperial Government have not the 
slightest intention of acquiring territory as a result of the war, 
at the expense of China. It is also desired that the Chinese 
Government will clearly understand that the measures to be 
taken in the field of action within the Chinese territory, arising 
as they will purely from military necessities, will not be of a 
nature to infringe the sovereign rights of the Chinese Empire. 


Portsmouth Treaty of Peace. By the Portsmouth Treaty 
of Peace of September 5, 1905,°° which concluded the 
Russo-Japanese War, Russia and Japan mutually en- 
gaged, by Article ITI: 


1. To evacuate completely and simultaneously Manchuria ex- 
cept the territory affected by the lease of the Liaotung Pen- 
insula.*° 


®* MacMurray, p. 522. 


“ By an annexed agreement it was provided that both parties re- 
served to themselves “the right to maintain guards to protect their 
respective railway lines in Manchuria.” The number of such guards 
was not to exceed 15 per kilom. and was to be as small as possible, 
having in view the actual requirements. 


SPHERES OF INTEREST 163 


2. To restore entirely and completely to the exclusive admin- 
istration of China all portions of Manchuria now in the oceupa- 
tion or under the control of the Japanese or Russian troops, with 
the exception of the territory above mentioned | Liaotung Penin- 
sula]. 

The Imperial Government of Russia declare that they have not 
in Manchuria any territorial advantages or preferential or ex- 
clusive concessions in impairment of Chinese sovereignty or 
inconsistent with the principles of equal opportunity. 


Furthermore, by Article IV, Japan and Russia reci- 
procally engaged ‘‘ not to obstruct any general measures 
common to all countries, which China may take for the 
development of the commerce and industry of Man- 
churia.”’ 

By Article V, Russia transferred and assigned to 
Japan, with the consent of China, which consent both 
countries mutually engaged themselves to obtain, the 
Lease of the Liaotung Peninsula and all appertaining 
privileges and concessions and public works and prop- 
erties. 

By Article VI, Russia engaged to transfer and assign 
to Japan, with China’s consent to be obtained, ‘* the rail- 
way between Chang-chun (Kuang-cheng-tzu) and Port 
Arthur, and all its branches, together with all rights, 
privileges and properties appertaining thereto in that 
region, as well as coal mines in the said region belonging 
to or worked for the benefit of the railway.’’ 

By Article VII, Japan and Russia engaged ‘‘ to exploit 
their respective railways in Manchuria exclusively for 
commercial and industrial purposes and in no wise for 
strategic purposes. It is understood that that restriction 
does not apply to the railway in the territory affected by 
the lease of the Liaotung Peninsula.’’ 

From the time of the Portsmouth Treaty Russia’s 
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sphere of interest was confined to the northern part of 
Manchuria, her former position in the southern part 
being taken by Japan. As will presently appear, it was 
not long before Japan and Russia found themselves 
working co-operatively in Manchuria, as vis @ vis China 
and the other Powers, for it was to the advantage of both 
that they should give as broad a practical application as 
possible to the rights which they possessed in their re- 
spective parts of Manchuria—in other words, each should 
support the other’s latitudinarian claims. This chapter 
in the development of the Manchurian situation will be 
dealt with in the account of Japan’s special interests in 
China. 


Russian Political Jurisdiction in North Manchuria since 
1905. As has been already noted, Russia asserted a right 
within the zone of the Chinese Hastern Railway, and in- 
cluding towns and cities on that line—especially in Har- 
bin—to exercise what amounted to a political jurisdiction 
not only over her own subjects and the Chinese, but over 
the nationals of the other Treaty Powers. 

In 1909 (April 27-May 10) Russia and China entered 
into a preliminary agreement ** concerning the exercise 
by the former of administrative powers on the railway 
lands, according to which the sovereign rights of China 
on the lands of the Railway Company were recognized 
‘fas a matter of fundamental principle,’’ and that they 
should not be prejudiced in any way; but that municipal 
bodies might be established in the commercial centers of 
a certain importance situated on the lands of the railway; 
that the inhabitants of these centers, according to the im- 
portance of the localities and the number of the residents, 
might elect delegates who should chose an Executive 
Committee, or the residents themselves might take part 


* MacMurray, p. 1181 (note). 
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in the business of the municipality, and a representative 
be elected from amongst them to take upon himself the 
function of carrying out the resolutions decided upon at 
meetings of all the residents. In these respects no dis- 
tinctions were to be made between the Chinese population 
and the nationals of the Powers. The right to vote was 
to be dependent upon the ownership of real estate of a 
fixed value, or the payment of a fixed annual rental and 
taxes. T’he assembly of delegates was to have authority 
to deal with all local matters of public utility. These 
general arrangements, it was declared, should serve as a 
basis for determining detailed regulations in regard to 
the municipalities and police, and the scale of taxes to be 
assessed. 

To this agreement the Governments of the various 
Treaty Powers refused their approval. 

In 1908 (April 9) the American Secretary of State, 
with reference to the matter of the Russian administra- 
tion at Harbin, had written: 


The grant by the instrument of September 8, 1896, to the rail- 
road company of a right of railroad administration over its own 
lands could not, even if standing alone, be deemed to carry a 
right of political administration which would amount to a trans- 
fer of sovereign rights; but the same instrument, by the French 
as well as by the Chinese text, contains also an express provision 
reserving the political jurisdiction over these lands to the Gov- 
ernment of China. This view appears to agree entirely with that 
expressed by the Government of Russia in the declaration of the 
treaty of Portsmouth—that Russia has no territorial advantages 
or preferential or exclusive concessions in Manchuria of such a 
nature as to impair the sovereignty of China or which are incom- 
patible with the principle of equal opportunity. 


Again, in a note of November 6, 1909, the American 
Secretary said: 
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The administration by the railway company of its leased lands 
provided for in Article VI of the contract can refer only to such 
business administration as may be necessary to the ‘‘construction, 
exploitation and protection’’ of the railway, these being the 
objects expressly mentioned in the article for which these lands 
were granted by China. 

This was, without doubt, the understanding of China as evi- 
denced by the Chinese translation of Article VI and by the 
protest of the Chinese Government against the attempts by the 
railway company to administer the municipal Government at 
Harbin. 

Adverting to the French text of the contract, it is to be ob- 
served that the land which is the subject of the provisions of 
Article VI thereof is precisely : 

““Les terrains réellement nécessaires pour la construction, ex- 
ploitation et protection de la ligne, ainsi que les terrains aux 
environs de la ligne, nécessaires pour se procurer des sables, 
prerres, chaux, etc.”’ 

The second paragraph of Article VI reads: 

*“La Société aura le droit absolu et exclusif de lV’administration 
de ses terrains.’’ 

As to the meaning of the word ‘‘administration,’’ it seems very 
worthy of remark that in English the word ‘‘administration”’ is 
quite commonly used of all sorts of business administration, while 
the same word in French and the equivalent word in the Chinese 
version of the contract are still more commonly used of business 
and non-governmental administration. Indeed, the French word 


‘‘administration’’ is so very commonly used of business manage- 
ment that its absolute meaning in a given case would be wholly 


determined by the context. 

A reading of the whole contract deprives the second paragraph 
of Article VI of all semblance of referring to a political admin- 
istration.‘ 


In a circular note of December 4, 1909, the Chinese 
Government absolutely repudiated the contention that it 


“U.S. For. Rels., 1910, p. 219. 
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had surrendered any right of sovereignty or political 
jurisdiction to the Chinese Eastern Railway Company 
with regard to its railway zone.** 

In February, 1914, the Russian Government asked of 
the French Government that it recognize an obligation 
on the part of its nationals to observe the municipal regu- 
lations and to pay the municipal taxes levied in the towns 
within the lands of the Chinese Eastern Railway. To 
this request an assent was given. 

On December 3, 1914, Great Britain entered into an 
agreement with Russia ** with regard to the control which 
might be exercised over British subjects within the rail- 
way zone, the more important provisions of which were 
as follows: 

The Russian Government declared that all taxes and 
dues collected in the Railway Settlement at Harbin and 
at other Settlements along the road should be exclusively 
devoted to municipal and public purposes for the common 
benefit of all the inhabitants of those places. This being 
understood, the British Government agreed to the pay- 
ment by its subjects within these areas of the same dues 
as those levied on Russian subjects, and, further, that the 
observance of the local regulations—of which a text was 
annexed—might be made obligatory, provided there were 
no conflict with the extraterritorial rights of British sub- 
jects. Article V of this agreement further declared that 
the police authorities in Harbin and other Settlements 
within the area of the railway should give prompt effect 
to any requests preferred by the British resident consul 
for the adoption of coercive measures against British 
subjects, but that such police officials should not, on their 
own initiative take any coercive action against British 


* MacMurray, p. 1181. 
“U.S. For. Rels., 1910, p. 222. 
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subjects, except in cases involving a breach of the peace. 

To this Anglo-Russian arrangement the Governments 
of the Netherlands, Belgium, Spain, France, Denmark, 
Italy and Japan later gave their assent. The United 
States has continued to insist that the payment of taxes 
by American citizens is to be deemed voluntary on their 
part, and is to be made through the American consul, and, 
furthermore, that when arrests of Americans are contem- 
plated, the Russian authorities shall notify the American 
consul: that only in cases in flagrante delicto may arrests 
be made without this notification. 


Similar Question Raised by Japanese at Mukden. In this 
connection it may also be noted that the Japanese have 
raised at Mukden a question substantially similar to the 
one the Russians have raised at Harbin. This they have 
done by attempting to levy and collect from foreigners 
an income tax. The only important difference between 
the two cases is that the Japanese Government is acting 
through the South Manchuria Railway, whereas at Har- 
bin the Chinese Kastern Railway administration was in- 
volved. 


CHAPTER VII 
THe JAPANESE IN Mancuurtia Prior To 1922 


Until 1905 it is probable that Japan had formed no 
deliberate plan to obtain for herself a special and per- 
manent position in South Manchuria. In that year, in- 
deed, was drawn up the Ito-Harriman agreement for the 
lease and operation with American capital of the South 
Manchuria Railway, which Japan had obtained from 
Russia. This agreement, to whose terms the consent of 
China was to be obtained, was in full consonance with the 
provisions of the Portsmouth Treaty. With the return, 
however, of Komura to Japan from Portsmouth, opposi- 
tion to the Ito-Harriman agreement immediately devel- 
oped, and Mr. Harriman was informed that the matter 
would have to be held in abeyance; and, before long, the 
plan was definitely abandoned. And events soon showed 
that Japan had ambitions in Manchuria which did not 
appear upon the face of the Portsmouth Treaty, and 
were, indeed, in conflict with its provisions. 

Upon their face these provisions of the Portsmouth 
Treaty secured to China her continued sovereignty over 
and administrative control of Manchuria, and satisfied, 
so far as the other Treaty Powers were concerned, the 
requirements of the Open Door policy. In short, upon 

*Mr. Harriman was at the time confident that he would be able to 


obtain the consent of the Russian Government to the sale of the Chinese 
Eastern Railway, that is, of the Russian railways in Manchuria. 


169 
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these points the only change brought about by the treaty 
was the substitution of Japan for Russia as regards rail- 
way and other rights in South Manchuria, and the trans- 
fer of the lease of the Liaotung Peninsula from Russia 
to Japan. 

It very soon appeared, however, that Japan was not to 
remain content with the Russian rights as thus publicly 
defined, and that, in fact, at the time of signing the treaty 
she had been informed by Russia of the latter’s rights in 
Manchuria under secret agreements with China, which 
were not shown to the other Powers at the time the 
Portsmouth Treaty was signed—rights which Japan soon 
brought forward to sustain her claims to ‘‘ absolute and 
exclusive right of administration in the territories 
attached to the railway.’’ 

Japan also alleged that, by a secret clause of an agree- 
ment entered into in 1905 between Yuan Shih-K’ai and 
Komura, she had obtained a right to object to the con- 
struction of any railway in Manchuria paralleling and 
competing with the existing South Manchuria Railway.’ 


Sino-Japanese Treaty of December 22, 1905. By the agree- 
ment of December 22, 1905,* between China and Japan, 
China gave her consent ‘‘ to all the transfers and assign- 
ments made by Russia to Japan in Articles V and VI ”’ 
of the Portsmouth Treaty and by an ‘‘ additional agree- 
ment ’’ of even date, agreed that, as soon as the Japanese 
and Russian military forces were withdrawn, sixteen 
specified places in Manchuria should be opened as places 
of international residence and trade. Japan also obtained 
‘* concessions ”’ or ** settlements ’’ at Yingkow, Antung, 


* See post, in re the Hsinmintum-Fakumen and the Chinchow-Aigun 
railways projects. 


* MacMurray, p. 549, and note. 
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and Mukden. Japan, on her part, agreed that she would 
withdraw her railway guards simultaneously with Russia 
as soon as tranquillity should have been re-established in. 
Manchuria, and China ‘‘ have become herself capable of 
affording full protection to the lives and property of 
foreigners. ”’ 


Antung-Mukden Railway. By Article VI of this addi- 
tional agreement China further gave to Japan the right 
‘*to maintain and work the military railway line con- 
structed [during the Russo-Japanese War] between 
Antung and Mukden and to improve said line so as to 
make it fit for the conveyance of commercial and indus- 
trial goods of all nations.’’* 

With regard to this line, Article VI, however, went on 
to provide that the concession should expire in the forty- 
ninth year of Kuang Hsu (1923-1924), at which time, 
** the said railway shall be sold to China at a price to be 
determined by appraisement of all its properties by a 
foreign expert who will be selected by both parties.’’ 

Article X of the agreement made provision for the 
establishment of a joint stock company of forestry com- 
posed of Japanese and Chinese capitalists for the explo- 
itation of the forests on the right bank of the River Yalu 
—the Japanese and Chinese shareholders to share 
equally in the profits of the undertaking. 


Secret Protocols to the Treaty of 1905. Attached, how- 
ever, to the agreement of December 22, 1905, were a num- 
ber of secret protocols, a summary of which, in the fol- 
lowing February, was made public. These protocols pro- 
vided inter alia, as follows: 


That the railway between Changchun and Kirin should be con- 


*In other words, to build and maintain a permanent standard railway 
line between these two points, thus enabling Japan to link up her 
Korean lines at Mukden with the South Manchuria system. 


172 FOREIGN RIGHTS AND INTERESTS IN CHINA 


structed by China with capital raised by herself, one-half, how- 
ever, to be borrowed from Japan. 

That the military railway constructed by Japan between Muk- 
den and Hsinmintun should be sold to China, who agreed to 
reconstruct it, making it her own railway: all other military 
railways to be removed. 

That (and this was soon seen to be a very important matter) 
the Chinese Government engage, for the purpose of protecting 
the interest of the South Manchuria Railway, not to construct, 
prior to the recovery by them of the said railway, any main line 
in the neighborhood of and parallel to that railway, or any 
branch line which might be prejudicial to the interest of the 
above mentioned railway.°® 


Hsinmintun-Fakumen Railway. The undertaking thus 
obtained from China, Japan used in order to prevent the 
construction by a British firm and with British money of 
an extension of the North China Railway from Hsinmin- 
tun to Fakumen, although it was clear that the obtaining 
of this undertaking as well as the action taken under it 
was in clear violation of the provisions of the Portsmouth 
Treaty that ‘‘ Japan and Russia reciprocally engage not 
to obstruct any general measures common to all coun- 


® Rockhill, after giving the foregoing summary of secret protocols to 
the Treaty of December 22, 1905, adds the following note (p. 140): 

“In regard to the foregoing, see No. 1-B (?) Information Series, Far 
East, being a memorandum of a conversation of January 28, 1908, in 
the course of which Tang-Shao-i, Governor of the Province of Fengtien, 
who signed the Peking Agreement, categorically denied the existence 
of any clause debarring China from paralleling the South Manchurian 
Railroad. T'ang Shao-i further gave distinct assurance that there was 
no secret agreement between Japan and China and that all the Lega- 
tions had been apprised of this fact upon the conclusion of the Komura 
negotiations. Tang Shao-i intimated that an agreement that China 
should not parallel the Japanese railroad had been sought and dis- 
cussed, but not made, and implied that such discussion appeared in the 
signed minutes of the conference, the inference being that there was 
absolutely no agreement, but simply evidence of a discussion of this 
subject.” 
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tries, which China may take for the development of the 
commerce and industry of Manchuria.”’ 


It follows (says Hornbeck), that a secret treaty provision in 
which China undertook, upon Japan’s demand, ‘‘not to construct 
any railway lines parallel to and competing with the South Man- 
churian Railway’’ amounted to the establishment in Japan’s 
favor of a new and special privilege. This diminished China’s 
freedom of action; it was therefore an immediate violation of the 
pledge made to Russia; it was contrary to principles set forth in 
the Anglo-Japanese agreement of 1905; and it carried the impli- 
cation of an intention to close the door in South Manchuria 
against railway enterprise in other than Japanese hands.® 


Notwithstanding the objections that might have been 
made to Japan’s position in the Hsinmintun-Fakumen 
Railway matter, the British Government, for political 
reasons which may be understood, was unwilling to sup- 
port the British interests which had obtained the contract 
for the financing and building of the road, and the project 
had to be abandoned. 


Russo-Japanese Agreement of 1907. By a convention 
signed July 30, 1907,’ it was made evident that Japan and 
Russia had decided to co-operate in Manchuria, each to 
support the other within its respective sphere. The 
essential parts of this agreement were as follows: 


ArticLE I. Each of the High Contracting Parties engages to 
respect the actual territorial integrity of the other, and all the 
rights accruing to one and the other Party from treaties, conven- 
tions and contracts in force between them and China, copies of 
which have been exchanged between the Contracting Parties (in 


* Contemporary Politics in the Far East, p. 259. 
"MacMurray, p. 657. 
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so far as these rights are not incompatible with the principle of 
equal opportunity), from the Treaty signed at Portsmouth on 
the 5th day of September (23rd of August), 1905, as well as 
from the special conventions concluded between Japan and 
Russia. 

ArtTICLE II. The two High Contracting Parties recognize the 
independence and the territorial integrity of the Empire of 
China and the principle of equal opportunity in whatever con- 
cerns the commerce and industry of all nations in that Empire, 
and engage to sustain and defend the maintenance of the status 
quo and respect for this principle by all the pacific means within 
their reach. 


Franco-Japanese Understanding of 1907. By an agree- 
ment signed with France, June 10, 1907,° the two govern- 
ments mutually agreed: 


To respect the independence and integrity of China, as well as 
the principle cf equal treatment in that country for the commerce 
and subjects or citizens of all nations, and having a special in- 
terest to have the order and pacific state of things preserved 
especially in the regions of the Chinese Empire adjacent to the 
territories where they have the rights of sovereignty, protection 
or occupation, engage to support each other for assuring the 
peace and security in those regions, with a view to maintain the 
respective situation and the territorial rights of the two High 
Contracting Parties in the Continent of Asia. 


Root-Takahira Understanding of 1908. November 30, 1908, 
the Root-Takahira understanding with the United States 
was obtained by Japan and embodied in an exchange of 
notes.’ In these notes it was declared: 


1. It is the wish of the two governments to encourage the 
free and peaceful development of their commerce in the Pacific 
Ocean. 


®* MacMurray, p. 640. 
*MacMurray, p. 769. 
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2. The policy of both governments, uninfluenced by any 
aggressive tendencies, is directed to the maintenance of the exist- 
ing status quo in the region above mentioned and to the defense 
of the principle of equal opportunity for commerce and industry 
in China. 

3. They are accordingly firmly resolved reciprocally to re- 
spect the territorial possessions belonging to each other in said 
region. 

4, They are also determined to preserve the common interest 
of all Powers in China by supporting by all pacific means at their 
disposal the independence and integrity of China and the prin- 
ciple of equal opportunity for commerce and industry of all 
nations in that Empire. 

5. Should any event occur threatening the status quo as above 
described or the principle of equal opportunity as above defined, 
it remains for the two governments to communicate with each 
other in order to arrive at an understanding as to what measures 
they may consider it useful to take. 


No doubt there were then political considerations which 
justified this statement of the attitude of the two Powers, 
and only good could be expected from the explicit re- 
affirmance ‘‘ of the principle of equal opportunity for 
commerce and industry in China,’’ and the repudiation 
of ‘* any aggressive tendencies,’’ and the support ‘* by 
all pacific means at their disposal [of] the independence 
and integrity of China.’’ The unsatisfactory element in 
this joint pronouncement was the recognition by the 
United States of the ‘‘ existing status quo ’’ in the Pacific 
which, without definition, could easily be construed as an 
acceptance by the United States of claims of right 
implicit in various acts of Japan in Manchuria since the 
Portsmouth Treaty. 
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Secretary Knox’s Plan to “Neutralize” the Railways in 
Manchuria. The issue as to the extent of the rights of 
Japan in South Manchuria was again raised in 1909 
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when the British interests which had been concerned with 
the Hsinmintun-Fakumen project joined with a group of 
American banking interests in a plan to obtain from 
China the right to construct a railway from Chinchou to 
Aigun on the northern border of Manchuria. The pre- 
liminary agreement *° providing for the construction of 
this road was ratified by an Imperial Edict in January, 
1910. This matter became the basis of the plan of the 
American Secretary of State Knox, to bring about a 
‘¢ neutralization ’’ of all the railways of Manchuria, for 
it was this concession which America proposed to con- 
tribute as its share in the scheme. Therefore, before 
speaking of the final outcome of the Chinchow-Aigun 
project, it will be necessary first to consider Secretary 
Knox’s plan, and the reception which it met. 

It will be remembered that under her various treaties 
and agreements China had reserved the right to buy, 
after a certain period, the railways in Manchuria. Secre- 
tary Knox’s plan was to obtain the agreement of the 
Powers concerned that this date might be anticipated and 
to loan to China the purchase money, and, after the sale 
was effected, and the railways had become the property 
of the Chinese Government, to have them, for a time at 
least, administered under a joint international commis- 
sion. 

This plan Secretary Knox first submitted to the British 
Government for its consideration in a memorandum 
dated November 9, 1909, sent to the American Ambas- 
sador at London and by him to be forwarded to the 
British Foreign Office. 

In this memorandum, after calling attention to the fact 
that the Chinese Government had signed and ratified by 


” For text of this agreement, see MacMurray, p. 800. 


“U.S. For. Rels., 1909, p. 211. Seealso U.S. For. Rels., 1910, p. 234. 
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an unpublished imperial decree an agreement by which 
American and British interests were authorized to 
co-operate in the financing and construction of the 
Chinchow-T'sitsihar Railroad, the American Secretary 
went on to say that the Government of the United States 
was disposed to favor the ultimate participation in this 
project of such other Powers as might be agreeable to 
China, and who were known to support the principle of 
equality of commercial opportunity and the maintenance 
of the integrity of the Chinese Empire. However, before 
this arrangement would be further elaborated, the 
Government of the United States asked that the British 
Government should give its consideration to the following 
scheme: 


Perhaps the most effective way to preserve the undisturbed 
enjoyment by China of all political rights in Manchuria and to 
promote the development of those Provinces under a practical 
application of the policy of the open door and equal commercial 
opportunity would be to bring the Manchurian highways and the 
railroad under an economic and scientific and impartial admin- 
istration by some plan vesting in China the ownership of the 
railroads through funds furnished for that purpose by the inter- 
ested Powers willing to participate. Such loan should be for a 
period ample to make it reasonably certain that it could be met 
within the time fixed and should be upon such terms as would 
make it attractive to bankers and investors. The plan should 
provide that nationals of the participating Powers should super- 
vise the railroad system during the terms of the loan, and the 
Governments concerned should enjoy for such period the usual 
preferences for their nationals and materials upon an equitable 
basis inter se. 

The advantages of such a plan to Japan and Russia (the 
Memorandum went on to state) are obvious. Both those Powers, 
desiring in good faith to protect the policy of the open door and 
equal opportunity in Manchuria, and wishing to assure to China 
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unimpaired sovereignty, might well be expected to welcome an 
opportunity to shift the separate duties, responsibilities, and 
expenses they have undertaken in the protection of their respec- 
tive commercial and other interests for impartial assumption by 
the combined Powers, including themselves, in proportion to their 
interests. 


In a statement given to the press on January 6, 1910, 
the American Secretary of State reviewed recent 
attempts upon the part of the United States to partici- 
pate in the financing of Chinese railway projects, and 
pointed out that the plan for the neutralization of the 
Manchurian railways was but part of, and served to indi- 
cate the end toward which, the American policy in China 
was directed. 


Reply of Great Britain. With regard to the ‘‘ neutrali- 
zation ’’ plan, the British Secretary, Sir Edward Grey, 
replied, on November 25, 1909: 


The general principle . . . entirely commends itself to His 
Majesty’s Government, so far as the preservation of the Open 
Door policy and equal commercial opportunity are concerned, 
and would in their opinion be well adapted to securing to China 
full control in Manchuria. I am, however, of opinion, that until 
the pending negotiations for the Hukuang loan have been com- 
pieted,?? it would seem undesirable to consider the question of 
another international loan for China’s railway undertakings, and 
I would suggest, therefore, that, for the present at any rate, it 
would be wiser to postpone consideration of the first scheme. 


Sir Edward followed with the suggestion that Japan 
be invited to participate in the Chinchow-Aigun project. 


™ See post, p. 1071. 
* U.S. For. Rels., 1910, p. 285. 
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This suggestion the United States Government imme- 
diately accepted, but nothing ever came of this phase of 
the plan. 

On December 23, 1909, the American Chargé at Peking 
reported to his Government the approval by the Chinese 
Government of the neutralization plan.“ 


Russian Reply. The Knox scheme came to naught, 
however, through the opposition of Russia and Japan 
which was expressed in no uncertain terms. The reasons 
for this disapproval, as stated by Russia in an aide- 
mémoire delivered January 21, 1910, were as follows: 


Nothing appears at the present time to threaten either this 
sovereignty or the open door policy in Manchuria. Consequently, 
the Imperial Government cannot discover in the present condi- 
tion of Manchuria any reason necessitating the placing on the 
order of the day of the questions raised by the United States 
Government. At the same time the Imperial Government be- 
lieves that it must declare with absolute frankness that the estab- 
lishment of an international administration and control of the 
Manchurian railroads as proposed by the Federal Government 
would seriously injure Russian interests, both public and private, 
to which the Imperial Government attaches capital importance. 
This proposition cannot, therefore, meet with a favorable recep- 
tion on its part. 


Going on to discuss more specifically the interests of 
Russia in Manchuria, the aide-mémoire says: 


The development of Manchuria and the exploitation of its 
natural resources are not the only purposes pursued by the 
Chinese Eastern Railroad. The latter is of a public interest of 
the first order to Russia. It constitutes the principal line of 
communication hetween the Russian possessions in the Far East 


* For. Rels., 1910, p. 240. 
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and the rest of the Empire; it is also the great artery by which 
these possessions are supplied with Russian merchandise. In this 
way the line is but an integral part of the great Trans-Siberian 
Railway, which is used by almost all of Western Europe in its 
relations with the Far East. It is this consideration that decided 
the Russian Government to guarantee, at very considerable ex- 
pense, the capital invested in the construction of the Chinese 
Eastern Railway, and to cover the deficit resulting from its 
operation. It cannot, therefore, be a matter of indifference to 
the Imperial Government whether it is an international organ 
that administers a line of such importance, or, on the contrary, 
a Russian stock company which is obliged not to fix the rates and 
conditions of transportation of merchandise by the Chinese 
Eastern Railroad without the consent of the Russian Govern- 
ment, and which, by the very nature of the concession obtained, 
is closely connected with the interests of the nation. 


Regarding the Chinchow-Aigun Railroad the aide- 
mémoire declared that the project was one of capital 
importance to the Russian Government. ‘‘ Its accom- 
plishment will open up a new route giving access from 
the south not only to the Chinese Eastern Railroad, but 
directly to Russian possessions at Aigun. This shows 
adequately the strategic and political importance of the 
enterprise.’* Moreover, the construction of this line will 
essentially modify the conditions under which eastern 
Mongolia and the north of Manchuria are served by the 
Chinese Kastern Railroad.’’ The matter, therefore, it 
was declared, was one that needed to be further consid- 
ered before a decision as to the attitude of the Russian 
Government could be reached. The mémoire concluded 
with the following paragraph: 


It is the same with any future project concerning a financial 
participation in the construction of railroads in Manchuria. The 


* Italics not in the original. 
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Imperial Government considers that it must reserve the privilege 
of examining every project of this kind from a double standpoint 
of its political and strategical interests and of the interests of the 
Chinese Eastern Railroad. Then only could it take a position in 
regard to each of the lines which might be projected.*® 


A month later—February 24, 1910—Russia informed 
the United States that ‘‘ a careful study of the Chinchow- 
Aigun Railroad project has convinced the Imperial Rus- 
sian Government that such a railroad would be exceed- 
ingly injurious both to the strategic and to the economic 
interests of Russia. China in 1899 engaged not to build 
railroads to the north of Peking with foreign capital 
other than Russian, and Russia could be willing not to 
insist on the execution by China of this obligation only 
under the conditions that railroads built with capital 
provided by international syndicates should not be an 
evident menace to the security of the Russian frontier 
and should not injure the interests of Russia’s railroad 
enterprise in Manchuria.’’ *” 


Secret Russo-Chinese Agreement of 1899. This assertion, 
made in 1910 by Russia, that it had a special promise 
from China, dating from 1899, was in clear opposition to 
the solemn engagement of Russia in the Portsmouth 
Treaty that it had not in Manchuria ‘‘ any territorial 
advantages or preferential or exclusive concessions in 
impairment of Chinese sovereignty or inconsistent with 
the principle of equal opportunity ’’; as well as incon- 


*% U.S. For. Rels., 1910, p. 240. 


"UJ, S. For. Rels., 1910, p. 261. In this communication the Russian 
Government went on to say that it had conceived the plan of advising 
China not to build the Chinchow-Aigun line, but, instead, to build a 
railroad from Kalgan to Urga, and further to the Russian frontier at 
Kiakhta. Nothing, however, has since come of this project. 
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sistent with Article IV of that treaty, which declared that 
‘* Japan and Russia reciprocally engage not to obstruct 
any general measures common to all countries, which 
China may take for the development of the commerce and 
industry of Manchuria.’’ 

It is, therefore, not surprising that the American Gov- 
ernment should have asked for a copy of the promise of 
1899 of the existence of which, up to that time, it had 
been in total ignorance. When supplied, it was found to 
be in form of a note addressed by the Chinese Foreign 
Office (Tsung-li Yamen) to the Russian Minister, M. 
de Giers, of June 1, 1899, and reading as follows: 


Your Excellency. We discussed with Your Excellency a few 
days ago the subject of a railway connecting the Manchurian 
Railway with Peking, and explained the difficulty felt by the 
Chinese Government in acceding to the proposal. But we stated 
clearly that no other Government would be allowed to construct 
such a railway. We now wish to reiterate in the plainest terms 
that China agrees that if railways are in future built from 
Peking to the north or to the northeast toward the Russian 
border, China reserves the right to construct such roads with 
Chinese capital and under Chinese supervision, but if it is pro- 
posed to have such construction undertaken by any other nation, 
the proposal shall first be made to the Russian Government or to 
the Russian syndicate to construct the railway, and on no con- 
sideration will any other Government or syndicate of any other 
nationality be allowed to construct the railway. We ask Your 
Excellency to communicate this message to the Foreign Office of 
Your Excellency’s Government.7® 


There can be no question that the American Govern- 
ment was well within its rights when, on April 18, 1910, 
in a Memorandum to the Russian Government, it declared 
that ‘‘ the Government of China obviously could not by 


* U.S. For. Rels., 1910, p. 264. 
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means of preferential agreements with any single Power 
dispose of rights which it had already granted by treaty 
generally to other nations, and the United States would 
therefore be forced to contend that to invoke, in deroga- 
tion of general treaty rights, such an agreement as the 
Russo-Chinese understanding of 1899 might nullify 
stipulations of treaties between China and foreign 
Powers, and thus seriously curtail the rights of the 
nationals of other countries.’’ 7° 


Japan’s Reply to Secretary Knox’s Proposal. Japan’s 
reply to Secretary Knox’s plan for neutralizing the Man- 
churian railways was a disapproval equally as strong as 
the Russian—in fact, it would appear that the two coun- 
tries had co-operated in their opposition to the scheme. 
In the note of Count Komura dated January 21, 1910, to 
the American Ambassador at Tokyo, the Japanese Gov- 
ernment declared :”° 


The most serious objection to the proposal in question lies in 
the fact that it contemplates a very important departure from 
the terms of the Treaty of Portsmouth. That treaty was designed 
to establish in Manchuria a permanent order of things, and the 
Imperial Government firmly believes that in a strict and loyal 
adhesion to its provisions are to be found the highest guarantees 
of enduring peace and repose in this part of the world and of 
the orderly advancement of Manchuria. Not the least difficult 
of the many and important problems that were definitely solved 
at Portsmouth was the question of railways. That adjustment 
subsequently received the deliberate confirmation of the Chinese 
Government in the Treaty of Peking (December 22, 1905), and 
the railway operations now carried on in Southern Manchuria are 
consistent with the original concessions which were with equal 
deliberation granted by the same Power. 


* U.S. For. Rels., 1910, p. 265. 
* U.S. For. Rels., 1910, p. 251. 
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Nor can the Imperial Government see in the present condition 
of things in Manchuria anything so exceptional as to make it 
necessary or desirable to set up there an exceptional system not 
required in other parts of China. There is nothing in the actual 
situation in that region, so far as the Imperial Government are 
aware, which exceptionally interferes with the undisturbed en- 
joyment by China of her political rights. So far as the question 
of the open door is concerned the principle of equal opportunity 
possesses in its application to Manchuria a more comprehensive 
signification than it has elsewhere in China, since, in virtue of 
Article VII of the Treaty of Portsmouth, the Japanese and Rus- 
sian railways in those Provinces are dedicated exclusively to 
commercial and industrial uses. Finally, in the matter of rail- 
way administration, it is impossible for the Imperial Government 
to believe that the substitution of an international in place of a 
national régime would prove advantageous or beneficial. On the 
contrary, it seems to them that in the presence of such a system 
economy and efficiency would, in the nature of things, be obliged 
to yield to political exigencies and that the divided responsibility 
of the system would inevitably mean an absence of due responsi- 
bility to the serious disadvantages of the public and the detri- 
ment of the service. 

These are the principal reasons why the project under exam- 
ination does not commend itself to the favorable consideration of 
the Imperial Government. But there are other cogent reasons 
which cannot be ignored. 

In the regions affected by the Japanese railways in Manchuria 
there have grown numerous Japanese industrial and commercial 
undertakings which owed their inception, as they owe their con- 
tinual existence, to the fact that the Imperial Government, pos- 
sessing the railways in question, are able to extend to those en- 
terprises and to the persons engaged in them due protection and 
defense against attack and pillage by lawless bands that still 
infest the country. In the development of these enterprises, 
which are contributing in such a marked degree to the prosperity 
and progress of Manchuria, a large number of Japanese subjects 
and large sums of Japanese money are enlisted, and the Imperial 
Government could not in good faith or with a due sense of their 
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responsibility consent to surrender the means by which such pro- 
tection and defense are made possible. 


Russian and Japanese Pressure Upon China. Both the 
Japanese and Russian Governments made strong repre- 
sentations to the Chinese Government that it should not 
give its assent to the Chinchow-Aigun project. 

On January 31, 1910, the Japanese Minister wrote to 
the Chinese Foreign Office: ‘‘ Before the Chinese Gov- 
ernment determines anything the consent of my Govern- 
ment must first be obtained. If the position of my coun- 
try is ignored and a decision is made without referring 
the matter to my Government, it will be hard to estimate 
the seriousness of the trouble that may be caused in the 
relations of the two countries.”’ 

The Russian Minister declared to China (February 2, 
1910): ‘* The Russian Government expects that China 
will not settle such matters without first consulting 
Russia. Otherwise there will be trouble in the relations 
between the two countries.’’ 

Again in a memorandum transmitted directly to the 
Chinese Regent, of February 8, 1910, the Russian Min- 
ister declared that the Chinchow-Aigun road would 
‘* affect both military and political arrangements and 
would materially change the relations of the Manchurian 
railways to eastern Mongolia and northern Manchuria. 
...1n regard to all future railways in Manchuria which 
China may propose to build with borrowed capital, the 
Russian Government must be first consulted and must 
first consider if the plans have any consequence to the 
military and political interests of Russia, or to the 
Northern Manchurian railways.”’ 


France and Great Britain Fail to Support Secretary Knox’s 
Proposal. France, as an ally of Russia, came to the 
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support of Russia, and, in a letter of March 4, 1910, to 
the Chinese Foreign Office, declared that Russia should 
be consulted by China before granting concessions for 
the building of railways in North Manchuria. 

Great Britain declined to support even the Chinchow- 
Aigun project. Replying to a question in Parliament, 
Sir Edward Grey said (June 15, 1910): 


The Chinchow-Aigun Railway is a railway which is to cross the 
line to Russia and is to extend right up to the Russian frontier. 
In these circumstances I think that if the Chinese were going to 
have this railway made by foreigners we could not in the face of 
the Anglo-Russian agreement take an active part in supporting 
it until the Chinese had come to terms with Russia about it. 
Japan has not opposed the railway in principle, but has asked 
for participation; and I think that was a perfectly reasonable 
demand on the part of Japan. If Japan had taken up the line 
of stating that she wished to have a railway monopoly in Man- 
churia, that would have been a distinct breach of the open door. 
If she made use of her position there by giving preferential treat- 
ment to her own people as against others, that again would be a 
breach of the open door. But for Japan to say that after all that 
has passed she has an interest in Manchuria which justifies her 
in wishing for participation in railways which may to some 
extent compete with the railway which is already in existence— 
not I say, in opposing them in principle, but in asking for par- 
ticipation in them—it would be going too far for us to declare 
that that is an unreasonable demand to make, and to take active 
diplomatic steps at Peking to press for the granting of this 
concession.”+ 


‘* To recapitulate,’’ says Millard, in an article in which 
he reviews the foregoing correspondence, ‘‘ we find that 
the following issues affecting the sovereignty of China 


*U.S. For. Rels., 1910, p. 269. 
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and the open door principle within her territory have 
been sharply defined: 


1, The right of China to decide upon the course of railway 
development within her territory is denied by certain foreign 
nations. 

2. Certain foreign nations have declared that their strategical 
and political interests must be considered as paramount in plan- 
ning a railway system within China’s territory. 

3. Certain foreign nations have asserted the right to decide 
who will finance, construct, and operate railways within China’s 
territory and to veto arrangements in regard to these matters 
which China has made and wishes to carry out.?? 


Russo-Japanese Treaty of July 4, 1910. The next step in 
the Manchuria question was the signing of the convention 
of July 4, 1910, between Russia and Japan, providing 
for joint action in Manchuria—an agreement which was 
undoubtedly urged on by the attempt which America had, 
made by the Chinchow-Aigun project, and by the Knox 
neutralization plan, to place a restraint upon the appar- 
ent intention of Japan and Russia to establish exclusive 
claims in Manchuria. 

This Russo-Japanese Convention was as follows: 


The Imperial Government of Japan and the Imperial Govern- 
ment of Russia, sincerely attached to the principles established 
by the convention concluded between them on the 17th (30th) 
July, 1907,?4 and desirous to develop the effects of that conven- 
tion, with a view to the consolidation of peace in the Far East, 
have agreed to complete the said arrangement by the following 
provisions : 

ArtTIcLE I, With the object of facilitating the communication 
and developing of the commerce of nations, the two High Con- 


“America in China,” in The Forum, Vol. XLiv, p. 66. 
* MacMurray, p. 803. 
4 See ante, p. 173. 
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tracting Parties mutually engage to lend to each other their 
friendly co-operation, with a view to the amelioration of their 
respective railway lines in Manchuria and the improvement of 
the connecting service of the said railways, and to abstain from 
all competition prejudicial to the realization of this object. 

II. Each of the High Contracting Parties engages to main- 
tain and respect the status quo in Manchuria resulting from the 
Treaties, Conventions, and other arrangements concluded up to 
this day between Japan and Russia, or between either of these 
two Powers and China. Copies of the aforesaid arrangements 
have been interchanged between Japan and Russia. 

III. In ease any event arises of a nature to menace the status 
quo above mentioned, the two High Contracting Parties shall in 
each case enter into communication with each other in order to 
arrive at an understanding as to the measures they may judge it 
necessary to take for the maintenance of the said status quo. 


Renewal in 1g11 of the Anglo-Japanese Alliance. On 
July 138, 1911, was again renewed, for ten years, with 
some changes, the Anglo-Japanese Alliance * which had 
been originally entered into January 30, 1902, and 
renewed August 12, 1905. These new articles of alliance 
made no mention of Korea, as had the earlier ones, but 
reaffirmed the intention to insure the independence and 
integrity of the Chinese Empire and equal opportunities 
for the commerce and industry of all nations in China. 
Among the other purposes mentioned in the preamble is 
‘‘ the maintenance of the territorial rights of the High 
Contracting Parties in the regions of Eastern Asia and 
of India and of the defense of their ‘ special interests ’ 
in those regions.”’ 

The agreement goes on to provide that if either party 
is of opinion that its respective rights, as mentioned in 
the preamble are in jeopardy, the two governments will 
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communicate with one another fully and frankly and con- 
sider what measures should be taken to safeguard such 
rights; and that ‘‘ if by reason of unprovoked attack or 
aggressive action, wherever arising, on the part of any 
Power or Powers, either High Contracting Party should 
be involved in war in defense of its territorial rights or 
special interests mentioned in the preamble of this agree- 
ment, the other High Contracting Party will at once come 
to the assistance of its ally, and will conduct the war in 
common, and make peace in mutual agreement with it.’’ 

It is also provided that neither of the two governments 
will enter into any separate arrangements with other 
Powers to the prejudice of the interests mentioned in the 
preamble, but that ‘‘ should either High Contracting 
Party conclude a treaty of general arbitration with a 
third Power, it is agreed that nothing in this agreement 
shall entail upon such contracting party an obligation to 
go to war with the Power with whom such treaty of 
arbitration is in force.’’ 

It is known that this reservation was inserted in order 
that Great Britain should not be called upon, under the 
treaty, to engage in war against the United States, with 
which country Great Britain had negotiated a convention 
of general arbitration. This convention, however, failed 
to receive the approval of the United States Senate.” 


Japan’s Twenty-One Demands in 1915 Upon China. Early 
in 1915 came the famous Twenty-One Demands *’ which 


** However, there was negotiated a treaty of limited arbitration 
between Great Britain and the United States, signed April 4, 1908, and 
renewed in 1918, and again in 1918 for a further period of five years. 
U.S. Statutes at Large, 1917-1918, Pt. 11, p. 1627. 


” For the text of the original demands, and other documents relevant 
to the negotiations resulting in the treaties and exchanges of notes 
between Japan and China, May 25, 1915, see MacMurray, p. 1229. 
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Japan made upon China. Later on there will be occasion 
to consider the general significance of these demands. 
Here they will be discussed only in so far as they related 
to the situation in Manchuria. Because, in these 
demands, Japan so plainly set forth her ambitions in and 
intentions toward China, it will be necessary to consider 
them in some detail—giving them in their original and 
revised forms, and showing the final results reached. 

These demands, as is well known, were segregated into 
five groups, the second of which related to Manchuria and 
Kastern Inner Mongolia. 


Group II—Original Form. As later published by the 
Japanese Government, Group II of the demands, in their 
original form, read: 


The Japanese Government and the Chinese Government, in 
view of the fact that the Chinese Government has always recog- 
nized the predominant position of Japan in South Manchuria 
and Eastern Inner Mongolia,?* agree to the following articles: 


ARTICLE I. The two Contracting Parties mutually agree that 
the term of the lease of Port Arthur and Dairen and the term 
respecting the South Manchuria Railway and the Antung- 
Mukden Railway shall be extended to a further period of 99 
years respectively. 


ARTICLE II. The Japanese subjects shall be permitted in 
South Manchuria and Eastern Inner Mongolia to lease and own 
land required either for erecting buildings for various commer- 
cial and industrial uses or for farming. 


Article III. The Japanese subjects shall have liberty to— 
enter, reside, and travel in South Manchuria and Eastern Inner 
Mongolia, and carry on business of various kinds—commercial, 
industrial, and otherwise. 


* The version given out by the Chinese Government uses the phrase 
“has always acknowledged the special position enjoyed by Japan.” 
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ArticLE IV. The Chinese Government grant to the Japanese 
subjects the right of mining in South Manchuria and Eastern 
Inner Mongolia. As regards the mines to be worked, they shall 
be decided upon in a separate agreement. 


ARTICLE V. The Chinese Government agree that the consent 
of the Japanese Government shall be obtained in advance, (1) 
whenever it is proposed to grant to other nationals the right of 
constructing a railway or to obtain from other nationals the 
supply of funds for constructing a railway in South Manchuria 
and Kastern Inner Mongolia, and (2) whenever a loan is to be 
made with any other Power, under security of taxes of South 
Manchuria and Eastern Inner Mongolia. 


ArtTIcLE VI. The Chinese Government engage that whenever 
the Chinese Government need the services of political, financial, 
or military advisers or instructors in South Manchuria or in 
Eastern Inner Mongolia, Japan shall first be consulted. 


ArticLeE VII. The Chinese Government agree that the control 
and management of the Kirin-Changechun Railway shall be 
handed over to Japan for a term of 99 years, dating from the 
sioning of this Treaty. 


Group II—Revised. Possibly in part because of Chinese 
protestations, but principally because of outside pressure 
upon the part of the Powers who had become cognizant 
of the fact that these demands were being pressed, Japan 
consented to a revision of her demands. In their revised 
form, those relating to South Manchuria and neighboring 
Kastern Inner Mongolia read as follows: ”° 


Group II 


The Japanese Government and the Chinese Government, with 
a view to developing their economic relations in South Manchuria 
and Eastern Inner Mongolia, agree to the following articles :-— 


ARTICLE 1. The two contracting Parties mutually agree that 
the term of lease of Port Arthur and Dalny and the term of the 


* This is from the text as published by the Chinese Government. 
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South Manchuria Railway and the Antung-Mukden Railway, 
shall be extended to 99 years. 


(Supplementary Exchange of Notes) 


The term of lease of Port Arthur and Dalny shall expire in 
the 86th year of the Republic or 1997. The date for restoring the 
South Manchurian Railway to China shall fall due im the 91st 
year of the Republic or 2002. Article 12 in the original South 
Manchurian Railway Agreement that it may be redeemed by 
China after 36 years after the traffic is opened is hereby can- 
celled. The term of the Antung-Mukden Railway shall expire 
in the 96th year of the Republic or 2007. 


ARTICLE 2. Japanese subjects in South Manchuria may lease 
or purchase the necessary land for erecting suitable buildings for 
trade and manufacture or for prosecuting agricultural enter- 
prises. 


ARTICLE 3. Japanese subjects shall be free to reside and travel 
in South Manchuria and to engage in business and manufacture 
of any kind whatsoever. 


ARTICLE 3a. The Japanese subjects referred to in the preced- 
ing two articles, besides being required to register with the local 
authorities passports which they must procure under the existing 
regulations, shall also submit to the police laws and ordinances 
and tax regulations, which are approved by the Japanese Consul. 
Civil and criminal cases in which the defendants are Japanese 
shall be tried and adjudicated by the Japanese Consul; those in 
which the defendants are Chinese shall be tried and adjudicated 
by Chinese Authorities. In either case an officer can be deputed 
to the court to attend the proceedings. But mixed civil eases 
between Chinese and Japanese relating to land shall be tried and 
adjudicated by delegates of both nations conjointly, in accord- 
ance with Chinese law and local usage. When the judicial sys- 
tem in the said region is completely reformed, all civil and 
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criminal eases concerning Japanese subjects shall be tried en- 
tirely by Chinese law courts.*° 


ArticLe 4. (Changed to an exchange of notes.) 


The Chinese Government agrees that Japanese subjects shall 
be permitted forthwith to investigate, select, and then prospect 
for and open mines at the following places in South Manchuria, 
apart from those mining areas in which mines are being pros- 
pected for or worked; until the Mining Ordinance is definitely 
settled, methods at present in force shall be followed. 


Province of Locality District Mineral 
Feng-tien 

Niu Hsin T’ai Pen-hsi Coal 
Tien Shih Fu Kou Pen-hsi do 
Sha Sung Kang Hai-lung do 
T’ieh Ch’ang T’ung-hua do 
Nuan Ti T’ang Chin do 
An Shan Chan region From Liao-yang 

to Pen-hsi Tron. 


Province of Kirin 
(Southern portion) 


Sha Sung Kang Ho-lung C. & I. 
Kang Yao Chi-lin (Kirin) Coal 
Chia P’i Kou Hua-tien Gold 


ARTICLE 5. (Changed to an exchange of notes.) 


The Chinese Government declares that China will hereafter 
provide funds for building railways in South Manchuria; if 
foreign capital is required, the Chinese Government agrees to 
negotiate for a loan with Japanese capitalists first. 


* In an “Explanatory Note’ handed to the Chinese Minister of For- 
eign Affairs by the Japanese Minister at the time of the delivery of the 
ultimatum, on May 7, 1915, it was declared that “Article 4 [8a] of 
Group II relating to the approval of police laws and ordinances and 
local taxes by the Japanese Consul may form the subject of a secret 
agreement.”’ This provision appeared only in the official communique 
supplied by the Chinese Government. 
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ARTICLE 5a. (Changed to an exchange of notes.) 


The Chinese Government agrees that hereafter, when a foreign 
loan is to be made on the security of taxes of South Manchuria 
(not including customs and salt revenue on the security of which 
loans have already been made by the Central Government) it 
will negotiate for the loan with Japanese capitalists first. 


ARTICLE 6. (Changed to an exchange of notes.) 


The Chinese Government declares that hereafter if foreign ad- 
visers or instructors on political, financial, military or police 
matters are. to be employed in South Manchuria, Japanese will 
be employed first. 


ARTICLE 7. The Chinese Government agrees speedily to make 
a fundamental revision of the Kirin-Changchun Railway Loan 
Agreement, taking as a standard the provisions in railway loan 
agreements made heretofore between China and foreign finan- 
ciers. If, in future, more advantageous terms than those in 
existing railway loan agreements are granted to foreign finan- 
ciers, in connection with railway loans, the above agreement 
shall again be revised in accordance with Japan’s wishes. 


CHINESE COUNTER-PROPOSAI. TO ARTICLE 7 


All existing treaties between China and Japan relating to 
Manchuria shall, except where otherwise provided for by this 
Convention, remain in force. 


MATTERS RELATING TO EASTERN INNER MONGOLIA 


1. The Chinese Government agrees that hereafter when a 
foreign loan is to be made on the security of the taxes of Eastern 
Inner Mongolia, China must negotiate with the Japanese Gov- 
ernment first. 


2. The Chinese Government agrees that China will herself 
provide funds for building the railways in Kastern Inner Mon- 
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golia; if foreign capital is required, she must negotiate with the 
Japanese Government first. 


3. The Chinese Government agrees, in the interest of trade 
and for the residence of foreigners, to open by China herself, as 
soon as possible, certain places suitable in Eastern Inner Mon- 
golia as Commercial Ports. The places which ought to be opened 
are to be chosen, and the regulations are to be drafted, by the 
Chinese Government, but the Japanese Minister must be con- 
sulted before making a decision. 


4. In the event of Japanese and Chinese desiring jointly to - 
undertake agricultural enterprises and industries incidental 
thereto, the Chinese Government shall give its permission. 


Treaties and Notes of 1915. On May 7, Japan issued 
an ultimatum to China, giving her a short forty-eight 
hours in which to accept the demands in their revised 
form. China, having no option, yielded. The resulting 
treaty and notes so far as they related to Manchuria and 
Eastern Inner Mongolia were as follows: 


ARTICLE 1. The Two High Contracting Parties agree that the 
term of lease of Port Arthur and Dalny and the terms of the 
South Manchuria Railway and the Antung-Mukden Railway, 
shall be extended to 99 years. 


ARTICLE 2. Japanese subjects in South Manchuria may, by 
negotiation, lease land necessary for erecting suitable buildings 
for trade and manufacture or for prosecuting agricultural en- 
terprises. 


ARTICLE 8. Japanese subjects shall be free to reside and travel 
in South Manchuria and to engage in business and manufacture 
of any kind whatsoever. 


ArticLE 4, In the event of Japanese and Chinese desiring 
jointly to undertake agricultural enterprises and industries inci- 
dental thereto, the Chinese Government may give its permission. 
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ARTICLE 5. The Japanese subjects referred to in the preceding 
three articles, besides being required to register with the local 
Authorities passports which they must procure under the exist- 
ing regulations, shall also submit to the police laws and ordi- 
nanees and taxation of China. 

Civil and eriminal cases in which the defendants are Japanese 
shall be tried and adjudicated by the Japanese Consul; those in 
which the defendants are Chinese shall be tried and adjudicated 
by Chinese Authorities. In either case an officer may be deputed 
to the court to attend the proceedings. But mixed civil cases 
between Chinese and Japanese relating to land shall be tried and | 
adjudicated by delegates of both nations conjointly in accord- 
ance with Chinese law and local usage. 

When, in future, the judicial system in the said region is com- 
pletely reformed, all civil and criminal cases concerning Japanese 
subjects shall be tried and adjudicated entirely by Chinese law 
courts. 


ARTICLE 6. The Chinese Government agrees, in the interest of 
trade and for the residence of foreigners, to open by China her- 
self, as soon as possible, certain suitable places in Eastern Inner 
Mongolia as Commercial Ports. 


ARTICLE 7. The Chinese Government agrees speedily to make 
a fundamental revision of the Kirin-Changchun Railway Loan 
Agreement, taking as a standard the provisions in railway loan 
agreements made heretofore between China and foreign financiers. 

When in future, more advantageous terms than those in exist- 
ing railway loan agreements are granted to foreign financiers in 
connection with railway loans, the above agreement shall again 
be revised in accordance with Japan’s wishes. 


ARTICLE 8. All existing treaties between China and Japan 
relating to Manchuria except where otherwise provided for by 
this treaty remain in force. 


Accompanying this treaty was an exchange of notes 
between China and Japan which constituted, in effect, 
annexes to the treaty. 
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In one of these was declared cancelled the provision 
of the original South Manchuria Railway agreement that 
the road might be redeemed by China after thirty-six 
years. Also it was provided that the terms of the An- 
tung-Mukden Railway should be extended to the year 
2007. 

In still another note areas were specified within which 
Japanese subjects might ‘* investigate and select mines, 
except those being prospected for or worked, and the 
Chinese Government will then permit them to prospect 
or work the same.’’ Other notes contained the following 
agreements : 


China will hereafter provide funds for building necessary rail- 
ways in South Manchuria and Eastern Inner Mongolia; if for- 
eign capital is required China may negotiate for a loan with 
Japanese capitalists first: and further, the Chinese Government, 
when making a loan in future on the security of the taxes in the 
above mentioned places (excluding the salt and customs revenues 
which have already been pledged by the Chinese Central Gov- 
ernment) may negotiate for it with Japanese capitalists first. 

That ‘‘hereafter, if foreign advisers or instructors on political, 
military or police matters are to be employed in South Man- 
churia, Japanese may be employed first.’’ 

That the term “‘lease by negotiation’’ contained in Article 2 of 
the treaty should be understood to imply a long-term lease of not 
more than thirty years and also the possibility of its uncondi- 
tional renewal. 

That Chinese authorities will notify the Japanese Consul of 
the Police laws and ordinances and the taxation to which Japa- 
nese subjects shall be subject according to Article 5 of the Treaty 
so as to come to an understanding with him before their enforce- 
ment. 


Comment on the Foregoing Demands, Treaty, and Notes. 
It has been thought proper to set forth the demands in 
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their original form since they serve to show the desires 
and ambitions of Japan in Manchuria and Mongolia. 
The demands have also to be interpreted in the light of 
Group V of the Demands which were of general terri- 
torial application and which would, if granted, have made 
of China a virtual political dependency of Japan. Account 
is also to be taken of a fact that is true of all of the 
Twenty-One Demands, that, with only a few relatively 
unimportant exceptions, they were not based upon, and 
in settlement of, previously pending controversies, but 
were simply drawn up and presented by Japan at a time 
when she thought that she would be able to enforce her 
will without regard to existing rights and obligations or 
to her treaty engagements with China and the other 
Powers. 

First of all it will be observed that Japan introduced 
Group IT of her demands with the statement that ‘‘ the 
Chinese Government has always acknowledged the spe- 
cial position enjoyed by Japan in South Manchuria and 
Eastern Inner Mongolia.’’ This was not a fact and 
obviously represented an attempt upon the part of Japan 
to get China committed to this proposition. In its 
revised form, for this proposition was substituted the 
statement that the two governments ‘‘ with a view to 
developing their economic relations in South Manchuria 
and Eastern Inner Mongolia, agree, ete.”’ 

By Article I of the group the lease of Port Arthur and 
Dalny and the term of the South Manchuria and Antung- 
Mukden Railways were extended to ninety-nine years. 
This was a very important matter to Japan. Under the 
then existing lease and agreements the lease of the Liao- 
tung, or Kwantung Peninsula, as it is also called, would 
have expired in eight years, that is, in 1923, and the right 
to control the railway would have expired in 1938. 
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As Mr. Bronson Rea, editor and proprietor of the Far 
Eastern Review, says: 


It was recognized that if a stable government was established 
in China and the country regained its financial feet and created a 
modern army and navy, she would never willingly consent to an 
extension of the lease without some compensating advantages. As 
long as other Powers were loaning money to China, and standing 
sponsor for her independence and integrity, and urging her to 
purchase arms and ammunition, war ships and other implements 
of defense, this problem became a nightmare to Japan from the 
political viewpoint alone, as her only chance to maintain her hold 
in Manchuria, meant that she would have to fight for it. The 
question of the extension of the lease also seriously interfered 
with Japan’s economic program in Manchuria, for after the first 
few loans secured on the railway, she found it increasingly diffi- 
cult to persuade financiers to advance further funds, because of 
the short unexpired time of the lease. This point reached a 
climax five years ago (1910) when her overtures for a large loan 
secured on the railway were turned down in the international 
money market.*? 


In the final treaty of 1915 the demand for these lease 
extensions was granted in substantially the terms in 
which they were demanded. As the matter now stands, 
therefore, ** the date for restoring the South Manchurian 
Railway to China shall fall due in the ninety-first year of 
the Republic or 2002. The terms of the Antung-Mukden 
Railway will expire in 2007.”’ 

It is to be observed that the cancellation of the rights 
of China to purchase in 1938 the South Manchuria Rail- 
way had not been asked in the original demands. 

By Article 2 of Group IT, as originally presented, Jap- 
anese subjects were to have the right to lease or own land 
in South Manchuria and Eastern Inner Mongolia for 


? “Analysis of the China-Japanese Treaties,” p. 28. This is a pamph- 
let by the editor of the Far Eastern Review. 
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erecting buildings for trade, manufacture or farming. 
It will be observed that in the revised demands the words 
‘lease or own ’’ were changed to ‘‘ lease or purchase ”’ 
and in the resulting treaty only the right to lease was 
eranted and this right restricted to South Manchuria. 

By Article 3 of the group in its original form, Japanese 
subjects were to be free to reside and travel and engage 
in business and manufacture of any kind whatsoever not 
only in South Manchuria but in Eastern Inner Mongolia. 
In their revised form, these rights were not extended to 
Mongolia and a paragraph was added that the Japanese 
subjects availing themselves of the rights concerned 
should be required to register their passports with the 
local authorities and ‘‘ submit to police laws and ordi- 
nances and tax regulations, which are approved by the 
Japanese Consul.”’ 

These provisions of Article 3 deserve some comment. 
In the ‘‘ Official Statement Respecting the Sino-Japanese 
Negotiations,’’ issued by the Chinese Government, it is 
said: 


The demand by Japan for the right of her subjects in South 
Manchuria to lease their own lands, and to reside and travel, and 
to engage in business or manufacture of any kind whatever, was 
deemed by the Chinese Government to obtain for Japanese sub- 
jects in this region a privileged status beyond the terms of the 
treaties existing between the two nations, and to give them a 
freedom of action which would be a restriction of China’s sov- 
ereignty and a serious infringement of her administrative rights. 
Should Japanese subjects be granted the right of owning land, 
it would mean that all the landed property in the region might 
fall into their hands, thereby endangering China’s territorial 
integrity.*? Moreover, residence in the interior was incompatible 


* Japan was asking for something that she has never been willing 
freely to grant within her own borders. Of course, the granting of the 
right by China, with its greatly weaker and less efficient administrative 
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with the existence of extraterritoriality, the relinquishment of 
which is necessary to the actual enjoyment of the privilege of 
inland residence, as evidenced in the practice of other nations. 

Japan’s unconditional demand for the privilege of inland resi- 
dence accompanied with a desire to extend extraterritoriality into 
the interior of China and to monopolize all the interests in South 
Manchuria, was also palpably irreconcilable with the principle of 
the Open Door.*® 


China, therefore, made several counter-proposals upon 
these points, as for example, the opening of more places 
in South Manchuria to international trade and the estab- 
lishment of joint Sino-Japanese reclamation companies. 
These being rejected by the Japanese representatives, 
China proposed to give to Japanese subjects the right of 
inland residence with the proviso that those outside the 
trading ports should observe Chinese police regulations 
and pay taxes in the same manner as Chinese, and that 
eivil and criminal cases involving such Japanese should 
be tried by Chinese courts, the Japanese consul attending 
merely to watch the proceedings. This suggestion, it was 
declared, was not an innovation but similar to the modus 
operandi then in force as regards Korean settlers in 
inland districts in the Chientao region.** This proposi- 
tion the Japanese rejected, as they did other alternatives 
which the Chinese offered. At the request of the Japa- 


control, would be much more dangerous to herself than it would be to 
a country like Japan with a strongly centralized and administratively 
efficient political organization. 


* This would be true so far as Japanese were given or claimed exclu- 
sive rights in Manchuria. It would not, of course, be true in so far as, 
under the operation of the most-favored-nation principle, the nationals 
of the other Treaty Powers become entitled to the rights granted to the 
Japanese. 


* For the agreement of September 4, 1909, concerning the Chientao 
Region, see MacMurray, p. 796. 
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nese the Chinese agreed to change the term ‘‘ police law 
and ordinances ’’ to the milder term ‘‘ police rules and 
regulations ’’ to which the Japanese settlers were to be 
amenable. 

With regard to the extraterritorial rights which the 
Japanese Government demanded for its subjects in the 
interior, it is to be remarked that even the police rules 
and regulations to which they are to conform, are to be 
only such as are approved by the Japanese consul. This, 
of course, goes far beyond the ordinary doctrine of extra- 
territoriality as elsewhere applied in China. The same 
is true of the requirement that all mixed civil cases 
between Chinese and Japanese relating to land, that is, 
irrespective of who is defendant and who plaintiff, should 
be tried by delegates of both nations conjointly. Finally, 
it is to be observed, that this greatly extended extraterri- 
torial system is to be abolished only when the judicial 
system of the region is completely reformed. Significant 
in this connection is the proposition contained in the 
‘¢ Explanatory Note ’’ of May 7, 1915, that the matter of 
approval of police laws and ordinances and local taxes by 
the Japanese consul might form the subject of a secret 
agreement between the two countries. That the agree- 
ment should be secret at least suggests the possibility 
that Japan was looking forward to the time when her 
nationals in South Manchuria and Eastern Inner Mon- 
golia were to be given privileges that other nationals 
were not to enjoy. 

By Article 4 of the group as originally presented China 
was to agree ‘‘ to grant to Japanese subjects the right 
of opening the mines in South Manchuria and Eastern 
Mongolia. As regards what mines are to be opened, they 
shall be decided upon jointly.’’ 

In this form the demand ‘‘ tended ’’ as the Chinese 
Government declared, ‘‘ to create a monopoly for Japa- 
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nese subjects, and, therefore, was entirely inconsistent 
with the principle of equal opportunity. The Chinese 
Government explained that they could not, in view of the 
treaty rights of other Powers, agree to this monopoly, 
but they readily gave their acceptance when Japan con- 
sented to the modification of the demand so as to mitigate 
its monopolistic character.’’ * 

In its revised form this engagement was to be embodied 
in ‘‘ an exchange of notes ’’ and the Chinese Government 
was to agree that Japanese subjects should ‘‘ be per- 
mitted forthwith to investigate, select, and then prospect 
for and open mines ”’ at certain designated places in 
South Manchuria, ‘‘ apart from those mining areas in 
which mines are being prospected for or worked.’’ 

In the final ‘* Exchange of Notes ’’ this grant was, as 
we have seen, phrased as follows: 


Japanese subjects shall, as soon as possible, investigate and 
select mines in the mining areas specified hereinunder, except 
those being prospected for or worked, and the Chinese Govern- 
ment will then permit them to prospect or work the same; but 
before the mining regulations are definitely settled, the practice 
at present in force shall be followed. 


By Article 5 of Group II of the Original Demands 

China was to agree that without first obtaining the con- 
sent of the Japanese Government, she would take no 
action with regard to granting permission to a subject 
of a third power ‘ to build a railway or to make a loan 
with a third Power for the purpose of building a railway 
in South Manchuria and Eastern Inner Mongolia ’’; and 
the same should be true ‘‘ wherever a loan is to be made 
with a third Power pledging the local taxes of South 
Manchuria and Hastern Inner Mongolia as security.”’ 


* Official Statement of the Chinese Government Respecting the Sino- 
Japanese Negotiations. 
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These important restrictions upon China’s freedom of 
action and in favor of Japanese interests were, as has 
been seen, somewhat modified in the revised demands, 
and in the note exchanged on the subject. It is, however, 
highly significant that Japan should have demanded of 
China such exclusive rights for herself in South Man- 
churia and Mastern Inner Mongolia. And it is interest- 
ing to compare this fact with the statement of Sir Edward 
Grey to Parliament, earlier quoted, with reference to 
the projected Chinchow-Aigun Railway that ‘‘ if Japan 
had taken up the line of stating that she wished to have 
a railway monopoly in Manchuria, that would have been 
a distinct breach of the open door. If she made use of 
her position there by giving preferential treatment to her 
own people as against others, that again would be a 
breach of the open door.’’ 

That Japan’s demands with reference to Manchuria 
and Eastern Inner Mongolia were in violation of 
America’s interpretation of the open door principle is 
sufficiently plain, and, as has since been shown, in con- 
nection with the correspondence relating to the proposed 
new banking Consortium for lending money to China, not 
even the recognition by America of Japan’s ‘‘ Special 
Interests ’’ has carried with it, in the mind of the Goy- 
ernment at Washington, the admission that Japan’s 
pledges to respect the open door principle might be so 
loosely interpreted as to permit her to make upon China 
a demand or even a request that she, Japan, should have 
the rights in Manchuria and Mongolia which she sought 
to obtain in 1915. 

By Article 6 of Group II Japan demanded that the 
Chinese Government agree that the Japanese Govern- 
ment should first be consulted if political, financial or 


ekae LOO 
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military advisers or instructors in South Manchuria 
or Hastern Mongolia were employed. In the revised 
demands this was made stronger, but limited to South 
Manchuria, the undertaking being that Japanese should 
be employed first. In the exchange of notes in which the 
agreement was finally embodied, it is stated that ‘‘ Here- 
after, if foreign advisers or instructors on political 
financial, military or police matters are to be employed 
in South Manchuria, Japanese may be employed first.”’ 

By the final article (7) of the original Group LI, the 
Chinese Government was required to agree that the 
control and management of the Kirin-Changchun Rail- 
way should be handed over to the Japanese Government 
for a term of ninety-nine years. This demand, it is to be 
observed, involved a fundamental change in existing loan 
contracts between China and foreign capitalists. Origi- 
nally the capital of this road was half Chinese and half 
Japanese. The change demanded would therefore have 
practically operated to transfer the capital originally 
held by the Chinese wholly to Japanese control and 
management. In the revised demands, however, consid- 
erable changes were made upon this point, and, in the 
final treaty the language is: 


ARTICLE 7. The Chinese Government agrees speedily to make 
a fundamental revision of the Kirin-Changchun Railway Loan 
Agreement, taking as a standard the provisions in railway agree- 
ments made heretofore between China and foreign financiers. 
When in future, more advantageous terms than those in existing 
railway loan agreements are granted to foreign financiers in 
connection with railway loans, the above agreement shall again 
be revised in accordance with Japan’s wishes. 


In a later chapter reference will be made to certain 
communications which the United States made to Japan 
in connection with her Twenty-one Demands. 
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Chengchiatun Incident and Resulting Japanese Demands. 
In September, 1916, there came a further official exposi- 
tion of the desires and intentions of the Japanese Gov- 
ernment in Manchuria. This revelation was furnished by 
the demands which that Government pressed upon China 
because of an alleged wrong done to its nationals in a 
fracas which arose in January, 1916, between Chinese 
and Japanese soldiers in the small Manchurian town of 
Chengchiatun, near the border of Mongolia. 

The evidence as to what occurred at that time is 
conflicting, but, so far as it can be reduced to a definite 
and credible basis it would appear that the Japanese 
soldiers were the aggressors and, in fact, in the wrong 
throughout the trouble. And, in this connection, it may 
be observed that Japan had no treaty or other legal right 
to have soldiers at Chengchiatun at all. For the purposes 
of this volume, however, the important fact is as to the 
demands which Japan predicated upon this event. These, 
in addition to the requirements that the general com- 
manding the local Chinese division of troops should be 
punished, the officers concerned dismissed, and all who 
took a direct part in the fracas punished, included the 
demand that China should agree ‘‘ to the stationing of 
Japanese police officers in places in South Manchuria and 
Kastern Inner Mongolia where their presence was con- 
sidered necessary for the protection of Japanese sub- 
jects. China also to agree to the engagement by the offi- 
cials of South Manchuria of Japanese police advisers.’’ 
In other words, that Japan should be given an indefinite 
and therefore general right to participate in the policing 
of whatever portions of South Manchuria and HKastern 
Inner Mongolia she might think desirable.*” 


See especially the Note Verbale handed by the Japanese Minister 
to the Chinese Minister of Foreign Affairs, given in MacMurray, note, 
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But this was not all. The following ‘‘ desiderata ”’ 
were also presented: 


1. Chinese troops stationed in South Manchuria and Eastern 
Inner Mongolia to employ a certain number of Japanese military 
officers as advisers. 

2. Chinese Military Cadet Schools to employ a certain num- 
ber of Japanese military officers as instructors. 

3. The Military Governor of Mukden to proceed personally 
to Port Arthur to the Japanese Military Governor of Kwantung 
to apologize for the occurrence and to tender similar apologies to 
the Japanese Consul General in Mukden. 

4, Adequate compensations to be paid by China to the Japa- 
nese sufferers and to the families of those killed. 


These demands and desiderata, it is to be observed, 
were based upon facts as alleged by the Japanese, and 
not as determined by any thorough or bi-lateral examina- 
tion as to who had been in the wrong. 

Replying to these demands, the Chinese Government, 
on January 12, 1917, said that it was unwilling to employ 
Japanese instructors in its military cadet schools; that a 
Japanese military adviser was already employed in the 
office of the Military Governor of Mukden, and that, in 
regard to the stationing of Japanese police officers, the 
agreement of May 25, 1915, had provided that all Japa- 
nese subjects in South Manchuria and in Eastern Inner 
Mongolia should ‘‘ submit to the police laws and ordi- 
nances and taxation of China,’’ and that, therefore, ques- 
tions of extraterritorial rights were thus provided for. 
It was pointed out that although the Japanese Minister 
might give assurance that the Japanese police officers, if 
allowed to function in Chinese territory, would not 
infringe the rights of the Chinese police and of the local 
Chinese administration, both the spirit and form of 


p. 1847. See also, post, Chap. xxx, for discussion of Japan’s claim 
of right to establish ‘“‘police boxes” in China. 
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Chinese sovereignty would be impaired and occasion 
given for misunderstanding upon the part of the Chinese 
people and to the detriment of friendly feelings between 
the two peoples. 

At this time the Japanese already had certain police 
stations in Manchuria, and as to these the Chinese Goy- 
ernment pointed out that they had repeatedly, but 
unsuccessfully, protested; and that, in fact, it was the 
presence of the Japanese police at Chengchiatun, far 
from the Railway Zone (where alone the Japanese had 
even a color of right to maintain armed forees) that had 
been responsible for the matter at issue. 

Finally, however, the Chinese Government, without 
admitting that its nationals had been in the wrong, felt 
constrained to the following stipulations: 


1. The General Commanding the 28th Division to be reproved. 

2. The Chinese military officers responsible for this incident 
to be punished according to law. If the law provides for severe 
punishment such punishment will be inflicted. 

3. An official proclamation to be issued in the districts where 
there is mixed residence for the information of the soldiers and 
the people in general to the effect that Japanese soldiers and sub- 
jects shall be accorded considerate treatment. 

4. The Tuchun of Fengtien Province to express in an appro- 
priate way his regret to the Governor of Kwantung and the 
Japanese Consul-General in Mukden, when they are together at 
Port Arthur, but the method of expression is left to the discre- 
tion of the said Tuchun. 

5. A solatium of $500 is to be given to the Japanese merchant, 
Yoshimoto.*® 


* For an account of the facts and significance of the Chengchiatun 
Affair, by the well-known authority, Mr. Putnam Weale, see The Peking 
Gazette, September 4, 1916. For official documents see the Gazette, 
January 29, 1917; also MacMurray, p. 1347. 
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Russo-Japanese Treaty of July 3,1916. In 1916 Japan 
sought further to strengthen its position in Manchuria by 
coming to a more definite understanding with Russia 
than had been represented by the treaty of July 4, 1910.°° 
In that treaty the two governments had agreed to co-op- 
erate in the maintenance of the status quo in Manchuria. 
In this new agreement of July 3, 1916,*° as appears in 
the text which follows, the object of the High Contracting 
Parties is ‘‘ the defense of their Far Eastern territorial 
rights and special interests.’’ 


The Imperial Governments of Japan and Russia, having re- 
solved by united efforts to maintain permanent peace in the Far 
East, have agreed upon the following: 


ARTICLE I. Japan will not be a party to any arrangement or 
political combination directed against Russia. 

Russia will not be a party to any agreement or political com- 
bination directed against Japan. 


ArticLE II. In the event that the territorial rights or the 
special interests, in the Far East, of one of the Contracting 
Parties, recognized by the other Contracting Party, should be 
menaced, Japan and Russia will confer in regard to the measures 
to be taken with a view to the support or co-operation to be given 
each other in order to safeguard and defend those rights and 
interests. 


Commenting upon this treaty Mr. K. K. Kawakami, 
one of Japan’s quasi-official spokesmen in America, says 
that it can hardly be said to constitute an alliance since, 
unlike the Anglo-Japanese Alliance, it does not call 
specifically for the rendering of mutual armed assistance. 
He finds its chief significance in its wide territorial appli- 
cation: ‘* while it is obvious that the new covenant aims 


* See ante, p. 187. 
* MacMurray, p. 1328. 
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chiefly to secure the respective interests of the contract- 
ing parties in Manchuria and Mongolia, its scope is not 
restricted to these two countries but covers the entire 
Kast. ”’ 

Mr. Kawakami employs the following rather frank 
reasoning to support his view that the interests of 
America are not affected by the new treaty. ‘* Long 
before the conclusion of the new pact,’’ he says, ‘* Amer. 
ica was unmistakably given to understand that no enter- 
prise or investment, having political or commercial * 
importance, could be launched in Manchuria without due 
recognition of the preponderating interest held by Russia 
and Japan in that territory. This is, of course, not to 
say that both Japan and Russia are anxious to bar out 
American capital or enterprise from Manchuria. It 
simply means that America must not ignore the peculiar 
position occupied by Russia and Japan, but must take 
it into consideration in launching any scheme which will 
seriously affect the political and economic status of 
Manchuria. That principle was fairly well established 
when Japan and Russia opposed the neutralization of the 
Manchuria railways proposed by Secretary Knox, and 
when they combated the Chino-American project to 
construct a railway of 702 miles between Chinchow and 
Aijgun.’* ” 


Secret Russo-Japanese Military Alliance of 1916. We now 
know, however, since the publication of secret diplo- 
matic documents by the Russian Revolutionists in 1917, 
that the published treaty of July 3, 1916, was but one of 


“Italics the author’s. 


“” Japan in World Politics, p. 296. Here is a frank, but substantially 
correct, statement of how far away, in Japan’s view, the status in Man- 
churia had developed from that provided for in the Portsmouth Treaty 
of 1905. 


JAPANESE IN MANCHURIA 211 


two compacts entered into at the time by Japan and 
Russia. This secret treaty, which indicated that there had 
been other secret pacts, was in the following terms: 


The Russian Imperial Government and the Japanese Imperial 
Government, aiming to strengthen the firm friendship between 
them, established through the secret agreements of July 17-80, 
1907, June 21-July 4, 1910, and June 25-July 8, 1912, have 
agreed to supplement the aforesaid secret agreements with the 
following articles: 


ARTICLE 1. Both the High Contracting Parties recognize that 
the vital interests of one and the other of them require the safe- 
guarding of China from the political dominion of any third 
Power whatsoever, having hostile designs against Russia or 
Japan; and therefore mutually obligate themselves in the future 
at all times when circumstances demand, to enter upon open- 
hearted dealings, based on complete trust, in order to take neces- 
sary measures with the object of preventing the possibility of 
occurrence of said state of affairs. 


ARTICLE 2. In the event, in consequence of measures taken by 
mutual consent of Russia and Japan, on the basis of the preced- 
ing article, a declaration of war is made by any third Power, 
contemplated by Article 1 of this agreement, against one of the 
Contracting Powers, the other Party, at the first demand of its 
ally, must come to its aid. Each of the High Contracting Parties 
herewith covenants, in the event such a condition arises, not to 
conclude peace with the common enemy, without preliminary 
consent therefor from its ally. 


ARTICLE 3. The conditions under which each of the High Con- 
tracting Parties will lend armed assistance to the other side, by 
virtue of the preceding article, as well as the means by which 
such assistance shall be accomplished, must be determined in 
common by the corresponding authorities of one or the other 
contracting parties. 


ARTICLE 4. It is requisite to have in view that neither one nor 
the other of the High Contracting Parties must consider itself 
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bound by Article 2 of this agreement to lend armed assistance to 
its ally, unless it be given guarantees by its allies that the latter 
will give it assistance corresponding in character to the impor- 
tance of the approaching conflict.* 


ArtTIcLE 5. The present agreement shall have force from the 
time of its execution, and shall continue to be in force until July 
1-14, of the year 1921. 

In the event the other of the High Contracting Parties does not 
deem it necessary twelve months prior to the end of said period, 
to declare its unwillingness to continue the present agreement in 
force, then the said agreement shal] continue in force for a period 
of one year after the declaration of one of the Contracting 
Parties disclaiming the said agreement. 


ARTICLE 6. The present agreement must remain profoundly 
secret except to both the High Contracting Parties.** 


Mr. Millard, commenting upon this secret treaty has 
this to say: ‘‘ It was apparently made without the knowl- 
edge of the other Allied Powers. It can scarcely be 
assumed, however, that the ‘ third power ’ against which 
this treaty nominally was intended to protect the inter- 
ests of Japan and Russia im China was one of the Huro- 
pean allies of Japan and Russia. That construction 
would convict the nations that made it of downright 
underhandedness, or by logical inference of an expecta- 
tion of betrayal of them by some of their allies. It was 
not directed against a nation in the Central Alliance: in 
that case this treaty would be unnecessary for Japan and 
Russia already were allied and at war against the nations 
of the Central Alliance. There is no room for doubt as 


* Query: Was the reference here to the aid that Japan might or 
might not obtain from Great Britain in conformity with the obligations 
imposed by the Anglo-Japanese Alliance? 


“ MacMurray, p. 1328. 
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to the identity of the ‘ third power ’ mentioned in the 
treaty. It is directed at the United States.’ * 


Additional Railway, Mining, and Other Rights in Man- 
churia Acquired by Japan. Mention has already been made 
of the fact that in addition to the railway from Chang- 
chun (Kwangchengtze) to Dalny and Port Arthur, 
its branches, and appertaining coal mines and other 
rights which she obtained from Russia by the Portsmouth 
Treaty of Peace of 1905, Japan later obtained the right 
to transform into a commercial road the light military 
line which she had built from the Korean border at 
Antung to Mukden. By still other agreements with 
China, Japan has, from time to time, secured still other 
railway, mining and other concessions in the Manchurian 
province, some of which deserve special mention. 


Hsinmin-Mukden and Kirin-Changchun Railways. By an 
agreement of April 15, 1907,*° between China and Japan, 
it was provided that the Chinese Government should 
purchase the Hsinmin-Mukden Railway, that had been 
constructed by Japan, and give to it the status of the 
lines that had been built by China herself, and that one- 
half of the capital needed for that part of the line east 
of the Liao River should be borrowed from the South 
Manchuria Railway Company. Also that China, being 
about to construct a railway from Kirin to Changchun, 
should borrow one-half of the capital needed from the 
same company. As security for these loans the proper- 
ties of the roads and their earnings were to be pledged. 
It was also agreed that if the Kirin-Changchun line 


* Democracy and the Eastern Question, p. 67. It is, perhaps, signifi- 
cant that this alliance was timed to last just a day beyond the Anglo- 
Japanese Alliance. 


* MacMurray, p. 627. 
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should later build branch lines or extensions, and if there 
should be lack of available capital on the part of the 
Chinese Government, application for the amounts needed 
would be made to the South Manchuria Railway Com- 
pany. During the period of the loans, 18 and 25 years, 
respectively, the Engineer-in-Chief was to be a Japanese, 
and there was also to be a Japanese as accountant who 
should have ‘* entire responsibility for the arrangement 
and oversight of the various accounts of the railways,”’ 
but in his supervision of receipts and expenditures was to 
consult and act with the Director-General. If there 
should be default in the payment of principal or interest, 
the roads were to be handed over to the South Manchuria 
Railway Company until the default should be made good. 


Mining and Railway Rights Obtained in 1909. By an 
agreement of September 4, 1909,*7 China engaged that 
should she undertake the construction of a railway be- 
tween Hsinmin and Fakumen she would “‘ arrange pre- 
viously with the Government of Japan ’’; that the rail- 
way between Tashichao and Yinkow should be deemed a 
branch line of the South Manchuria Railway and be 
delivered up by Japan at the expiration of the term of 
concession of the main line, and that this line should be 
extended to the port of Yinkow. As regarded coal mines, 
the agreement provided that the mines at Fushun and 
Yentai might be worked by the Japanese Government, 
that Government undertaking to respect the full sover- 
elignty of China and to pay to the Chinese Government 4 
tax upon all coal mined, the amount of the tax to be 
separately arranged upon the basis of the lowest tariff 
for coals produced in any other places in China. It was 
also agreed that upon coal exported the lowest tariff of 
export duty for any other mines should be applied. 


*“ MacMurray, p. 790. 


JAPANESE IN MANCHURIA 215 


Article 4 of the agreement read: ‘‘ All mines along the 
Antung-Mukden Railway to the main line of the South 
Manchuria Railway, excepting those at Fushun and 
Yentai, shall be exploited as joint enterprises of Japa- 
nese and Chinese subjects.”’ 

Upon being asked by the American Government 
whether this agreement involved a monopoly of the right 
to open mines in the territories concerned, to the exclu- 
sion of Americans or others, the Japanese Minister of 
Foreign Affairs assured the American Ambassador at 
Tokyo that the agreement ‘‘ does not intend an exclusive 
claim to mines in Manchuria; that Japan will not oppose 
a concession by China to any third party finding minerals 
within the territory in question, and that it was only 
designed so that neither China nor Japan should operate 
independently of the other.’’ 

On November 18, 1909, the Chinese Government 
informed the American Charge d’Affaires that it was 
the ‘* understanding of the Imperial Chinese Government 
that the reference in the said agreement to joint Chinese- 
Japanese exploitation of mines along the two railways 
mentioned does not involve a monopoly of the rights and 
privileges of opening mines in the designated territory, 
nor confer any exclusive rights to mines therein upon 
Japanese subjects, but the mines in the territory men- 
tioned may with the consent of the Chinese Government 
be exploited by third parties also.’’ 

Again, on November 25, 1909, the Japanese Govern- 
ment assured the American Government that the col- 
lieries at Fushun and Yentai were two of the mines 
assigned and transferred to Japan by the Portsmouth 
Treaty, and that the new agreement carried no new con- 
cession but merely recognized the already granted exclu- 
sive right of Japan to work them. ‘‘ The general prin- 
ciples referred to in the agreement in question,’’ it was 
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declared, ‘‘ which lacking the necessary confirmation of 
the governments concerned, remained for the time being 
ineffective, relate exclusively to known mines—only a few 
in number—which have been actually located by Japa- 
nese..... The provisions of September 4 last, in refer- 
ence to joint exploitation of mines along the said railway 
do not and were not intended in any way or to any extent 
to involve a monopoly of the right to discover, open, and 
operate mines in Manchuria, to the exclusion of American 
citizens, or any other persons.’’ ** 


Five Additional Japanese Railways in Manchuria. On 
October 5, 1918, Japan, by an exchange of notes *® with 
China, made an arrangement for the lending to the Gov- 
ernment of China of funds by Japanese capitalists for 
the building of the following railways in Manchuria and 
Mongolia: 

1. From Ssupingkai, via Chengchiatun, to Taonanfu. 

2. From Jehol to Taonanfu. 

3. From Kaiyuan to Hailungcheng. 

4. From the Changchun station of the Kirin-Chang- 
chun Railway, across the South Manchuria Railway line, 
to Taonanfu. 

). From Hailung to Kirin. 

The public announcement that these loans had been 
arranged was not made until October 2, 1918, when the 
Japanese Government gave out an authoritative state- 
ment. In this statement the Kaiyuan-Hailung and Hail- 
ung-Kirin lines are spoken of as a single concession, and 
for the first time there is mention made of a line ‘** from 
a point on the Taonanfu-Jehol railway to a seaport.’’ 

“U.S. For. Rels., 1909, pp. 116-124. For agreement between Japan 
and China concerning mines and railways in Manchuria, and also 


agreement with the Japanese firm of Okura & Co. regarding the Pen- 
hsihu mine, see MacMurray, p. 790, and notes. 


“MacMurray, p. 1054. 
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It is practically certain that the seaport referred to 
in the last named project will be either Chinchow or 
Hulutao, but more likely Hulutao, which is just south of 
Chinchow and only seven and a half miles from the 
Peking-Mukden Railway and connected with it by a 
branch line. Enough information has become public to 
make it reasonably certain that Japan is seeking from 
China the right to build a railway from Jehol to Peking. 
If this is done Japan will have a line paralleling the 
Peking-Mukden railway between Peking and Hulutao or 
Chinchow. In fact, Japan will then have railway com- 
munication from Korea to China’s capital over lines 
wholly controlled, operated, and policed by herself. 

The political, as well as the commercial importance of 
these projected Japanese lines in South Manchuria is 
thus seen. Commenting on the importance of the harbor 
of Hulutao, the well-informed Far Eastern Review for 
November, 1918, has the following to say: 


As a harbor Hulutao has a good natural depth of water—thirty 
feet at low tide—with a rise of eight or ten feet at spring tides. 
It has the advantage too, that it seldom freezes sufficiently to 
prevent steamers operating, observations showing that it is no 
unusual condition for open water to be at Hulutao when there 
are six inches of ice at Chinwangtao. The Chinese authorities at 
Mukden began improvement works to develop the port in Oc- 
tober, 1910, but by the following October lack of funds and the 
outbreak of the revolution against the Manchus terminated work. 
In that year, however, considerable progress had been made with 
the breakwater, etc..—but work was never resumed. It is known 
that had the Chinese authorities proceeded with the improvement 
of the port it would, next to Tientsin, have developed into the 
most important Chinese harbor in North China, and probably 
would have been a strong competitor with Dalny. Japanese 
engineers have frequently inspected the port and it has several 
times been reported that Japan has had an eye on its future 
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control. It need not then occasion any surprise to hear later on 
that Japan has made arrangements with the present government 
in Peking to conclude the work and utilize the port as a sea 
terminal for a line ‘‘from a point on the Taonanfu-Jehol Rail- 
way.’’ With the port developed and in her control, and lines 
running therefrom to Eastern Inner Mongolia as planned, Japan 
would be in a strong commercial position as far as Manchuria is 
concerned, for she would then have direct avenues from Dalny 
and Hulutao to cover a great territory, the importance of which 
may be appreciated at a glance by looking at the map. It will 
be seen, then, that the territory embraced in the Chinchow-Aigun 
Railway (the American project blocked by Russia and Japan) is 
now completely taken up, with the exception of a small strip be- 
tween Taonanfu and Tsitsihar, the Chinese having granted the 
southern section to the Japanese and the northern to the Rus- 
sians, both contracts having been granted without any reference 
to American claims. 


Ssupingkai-Chengchiatun Railway Loan Agreement. The 
loan agreement for the building of the Ssupingkai- 
Chengchiatun Railway was signed December 2, 1915, °° 
the parties to it being the Yokohama Specie Bank and 
the Government of China. This agreement provided that 
the Chinese Government should authorize the bank to 
issue a forty-year, 5 per cent., gold loan of five million 
yen, the proceeds to be expended for the building of the 
road, and to be secured by a lien upon all movable and 
immovable property belonging to the railway. The 
Chinese Government was to guarantee the regular pay- 
ment of both the principal and interest of the loan, and 
in case the revenue of the road should prove insufficient 
to meet these payments, to adopt the necessary measures 
to ensure their payment from other sources. The 
Director-General of the railway, in agreement with the 
bank, was to appoint a Japanese as chief accountant who 


° MacMurray, p. 1249. 
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was to have charge of all revenues and expenditures of 
the road during the term of the loan. The building and 
management, it was provided, should be wholly in the 
hands of the Chinese Government who would appoint the 
Director-General. But he, in agreement with the bank, 
was to appoint a Japanese subject as Chief Engineer, 
who, in turn, was to have authority with the consent of 
the Director-General and Managing Director to make all 
appointments and dismissals with regard to minor posi- 
tions. A Japanese subject was also to be the Traffic 
Manager of the road. The functions of the Chief Engi- 
neer were to cease with the completion of the road, but 
the Director-General was then to appoint a Japanese 
Engineer to supervise the engineering department under 
the orders of the Director-General and Managing 
Director. 

In the construction and operation of the road, building 
materials, rolling stock, and other articles of Japanese 
manufacture were to be given the preference. 

If, in the future, the line should be extended, or 
branches built, and foreign funds needed for the purpose, 
the option of supplying them was to be offered to the 
Japanese Bank. 

These terms were substantially those of the standard 
railway loan agreements that have been made by China 
with the British, French and American banks. ‘Their 
significance to China was, however, different, or, at least, 
might become different, due to the fact that the Yoko- 
hama Specie Bank is virtually an agency of the Japanese 
Government, and, therefore, may possibly use the official 
pressure of that Government to obtain an eventual modi- 
fication of the terms. 


Railway Loan Agreements of September 28, 1918. On Sep- 
tember 28, 1918, was signed a preliminary loan agreement 
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between the Government of China and a syndicate of 
Japanese banks ** with regard to supplying the funds for 
the construction of the other railroads, concessions for 
the construction of which had been obtained by Japan in 
19%3. 

The route of the railway from a point on the Jehol- 
Taonan line to a certain seaport was to be decided upon 
by a consultation between the Chinese Government and 
the banks. The term of the loans was to be forty years; 
the loans to be secured by ‘‘ all the property and revenue 
of the four railways concerned at present and in the 
future.’’ Twenty million yen was to be at once advanced 
to the Chinese Government, the interest on this advance 
being eight per cent. 


Kirin-Hueining Railway Loan Agreement. On June 18, 
1918, China entered into a loan agreement ** with certain 
of the Government-controlled banks of Japan,” and there- 
fore, to all intents and purposes, with the Japanese Gov- 
ernment, according to which the banks were immediately 
to advance ten million dollars to the Chinese Government 
for the construction of a railway from Kirin to Hueining, 
that is, running through Chientao region, north of Korea, 
and crossing the Tumen River into that country and 
traversing a fertile district with abundant iron and other 
mineral resources. The loan was to bear seven and a 
half per cent. annual interest, and to run for forty years. 
The banks, in order to make this loan, were authorized 
to issue bonds secured by the Chinese Government which 


* The Industrial Bank of Japan, the Bank of Chosen, and the Bank 
of Taiwan. 

” The text of this agreement was not made public by the Japanese 
Government until April 13, 1919. For translation, see MacMurray, 
p. 1448. 

° MacMurray, p. 1480. 

* See note above. 
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were to bear five per cent. interest. The money thus 
advanced was made immediately available to the Chinese 
Government and without restriction as to its expenditure, 
and in fact was used by that Government for current 
expenses and not for the purposes for which it was osten- 
sibly borrowed. 

In addition to being an obligation upon the part of the 
Chinese Government, the advance was to be secured by 
the properties of the proposed railway—when built. In 
general, the other features of the loan were to be those 
of the Tientsin-Pukow Railway Loan Agreement of 1908. 
It was, however, provided that the actual amount of 
funds to be received by the Chinese Government out of 
the loan issue should be more profitable to it than what 
had been stipulated in the Ssupingkai-Chengchiatun Rail- 
way loan agreement. 


Gold Mining and Forestry Loan. On August 2, 1918, 
was signed an agreement * between the Government of 
China and a syndicate of Japanese financial interests, 
providing for a loan of 30,000,000 yen in Japanese gold, 
for the ostensible purpose of establishing a fund for the 
development of gold mining and forestry in the two Man- 
churian provinces of Heilungkiang and Kirin. As secur- 
ity for the loan were pledged the gold mines and national 
forests in the two provinces and the Chinese Govern- 
ment’s revenue from these mines and forests. It was 
further provided that should the Chinese Government, 
within the period of the operation of the loan agreement 
(ten years) desire to make a loan from others in respect 
to mines, national forests or their revenues, or to dispose 
of them, the Japanese financial interests should first be 
consulted. 


* MacMurray, p. 1434. 
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South Manchuria Railway Company. [In order to esti- 
mate the extent and character of the political and 
economic influence exerted by Japan in Manchuria it is 
necessary to consider the manner in which she has unified 
her interests and their management under a govern- 
mental instrumentality, the South Manchuria Railway 
Company. 

In no other country in the world, not even in Germany 
before the war, are large commercial interests so closely 
taken under governmental control and aided by subsidies 
from the public treasury and granted other preferential 
rights, as is the case in Japan. And especially is this 
true of the railway and other interests, nominally private 
in character, which the Japanese have obtained in China, 
for here the political and economic interests of Japan are 
so closely united as to be treated as inseparable. 

For the exploitation in South Manchuria of the rights 
which she obtained from Russia, Japan at once estab- 
lished a joint-stock corporation in which the Government 
was to own an amount of stock sufficient to enable it at 
all times to control its operations. That this company 
should be given this task had been provided for in the 
secret protocols annexed to the Komura treaty of Decem- 
ber 22, 1905, between China and Japan. 

The sanction for the organization of the company was 
given by a Japanese imperial ordinance of June 7, 1906.°° 

This ordinance provided that the Government should 
cause the organization of the company, the shares of 
which were to be registered and to be owned only by the 
Japanese and Chinese Governments or by subjects of 
Japan or China. In fact the Japanese Government now 
owns four-fifths of the paid up stock of the company. 
The head office was to be at Tokyo, and the Japanese 


* The text of this ordinance is given in MacMurray, note, p. 549. 
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Government, subject to imperial sanction, was to appoint 
the president and vice-president. The Government was 
also to appoint directors from among the shareholders, 
and supervisors who were to supervise the business of 
the company and to have the right at any time to examine 
the books and accounts of the company. Also the Govern- 
ment was to have the right to issue such orders as might 
be deemed necessary ‘‘ to superintend the business of the 
company,’’ and to cancel orders of officers of the company 
and to dismiss them from office. In short, the Japanese 
Government was to lack no power to exercise such con- 
trol and direction as it might desire over the operation 
of the railways and mines in Manchuria which, it was 
provided, should be handed over to the company. 

By a Government order of August 1, 1906, the company 
was authorized to operate the following railways: 

Dairen-Changchun, 
Nankuanling-Port Arthur, 
Tafangshen-Liushutun, 
Tashichiao- Yingkow, 
Yentai-Yentai Coal Mine Railway, 
Sukiatun-Fushun, 
Mukden-Antunghien. 

‘¢ For the convenience and profit of the railways ’’ the 
company was also authorized to engage in the following 
accessory lines of business: mining, especially the opera- 
ticn of the coal mines at Fushun and Yentai; water trans- 
portation; electrical enterprises; sale on commission of 
the principal goods conveyed by the railways; warehous- 
ing; business relating to the land and buildings on the 
land attached to the railways. 

Within the areas of lands used for the railways or the 
accessory lines of business, the company was also ordered 
to make necessary arrangements for engineering works, 
education, sanitation, etc.; and to defray the expenses 
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thus entailed, the company was authorized, subject to the 
permission of the government, to ‘‘ collect fees of those 
who live within the area of lands used for the railways 
and the accessory lines of business, or make any other 
assessments for necessary repairs.”’ 

The total amount of the company’s capital stock was 
fixed at 200,600,000 yen, of which 100,000,000 yen were 
to be furnished by the Imperial Japanese Government— 
this amount, however, not to be paid in cash, but to be 
represented by the railways and mines and lands turned 
over to the company. If, during a period of fifteen years 
the shareholders, other than the governments of China 
and Japan, should receive a dividend of less than six per 
cent. per annum upon the amounts paid by them for their 
stock, the Japanese Government was to make good the 
deficiency up to the six per cent.; and if, for any reason, 
the dividend should not exceed six per cent., no dividends 
should be paid on the shares owned by the Japanese 
Government. 

The Japanese Government was also to guarantee the 
payment of interest on the debentures which the com- 
pany might issue for the reconstruction of the railways 
or for the operation of the accessory business, and, if 
necessary, the government was to guarantee the repay- 
ment of the principal as well. The plans of the com- 
pany’s business, the estimates of the costs of operation, 
the budgets of income and expenditures, and the rates of 
dividends to be paid were all to be submitted to the Japa- 
nese Government for approval, and at all times, when 
demanded, the railways and other properties of the com- 
' pany were to be placed at the service of the Government. 

The foregoing requirements were embodied in the 
Articles of Incorporation of the company, which were 
issued on November 13, 1906; and on April 1, 1907, the 
railways were formally transferred to the company. 
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Fushun and Yentai Coal Mines. The chief coal mines 
owned and operated by the company are the Fushun and 
Yentai mines. These, as described in the Japan Year 
Book for 1918, are as follows: 


The Fushun Colliery is situated about twenty-two miles east of 
Mukden, as the crow flies, runs for about twelve miles parallel to 
the river Hun, and contains deposits of eighty to one hundred 
and seventy-five feet in thickness, an average of about one hun- 
dred and thirty feet. The storage is estimated conservatively at 
eight hundred million tons. At present five pits are in full 
operation, with the total output of six thousand tons a day, of 
which the two pits, Togo and Oyama, both being sunk in 1910, 
each yields two thousand tons a day. The quality, too, is excel- 
lent, being of strong caloric powder and containing very little 
sulphur. 

The Yentai Coal Fields exist north-east of Liaoyang and can 
be reached in an hour by rail from the Yentai station. The seams 
number sixteen, of which four are workable, i. e., first seam of 
five feet, and second of four to six feet, third of three to eight 
feet, and fourth of five feet. The coal is soft and pulverizable 
and emits but little smoke. The daily output according to the 
report at the end of March, 1915, reached two hundred and sixty 
tons.°7 


The total of land belonging to the company, according 
to the Japan Year Book, is 62,351,825 tsubo—a tsubo or 
bu being a little less than four square yards. 


Other Activities of the South Manchuria Railway. To the 
foregoing activities of the South Manchuria Railway 
Company may be added the maintenance of a regular 
line of steamers between Darien and Shanghai, via T'sing- 


7 P. 179. The Penhsihu coal fields in Manchuria are not operated by 
the South Manchurian Railway Co., but jointly by the Chinese Govern- 
ment and the Japanese Okura firm of Tokyo. The output from these 
fields is about five hundred tons a day. 
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tao, and a fleet of vessels engaged in the South China 
coastwise trade. 

In the Japan Year Book for 1918 it is stated (p. 719) 
that the company was maintaining in 1916 in the railway 
zone some 14 hospitals, 17 primary schoois, 10 Chinese 
(common) schools, 28 business schools, 9 girls’ practical 
schools, one medical school at Mukden and a technical 
school and a teachers’ training institute at Dairen. 
Besides these the company was maintaining a polytech- 
nical laboratory, two agricultural experiment stations 
and farms, and 15 water supply works. 


Authority of the Governor-General of Kwantung Over 
the Manchurian Railways. By various Imperial Ordi- 
nances issued by the Japanese Government ** the follow- 
ing provisions relating to the status of the South 
Manchuria Railway Company were put into force: 

The Governor-General of Chosen (Korea) has been 
authorized to entrust to the company the construction, 
improvement, preservation and operation of all the rail- 
ways and the undertakings connected therewith under his 
jurisdiction. The Manchurian and Korean railways are 
thus united into one system. The previously existing 
Bureau of Railways of the Chosen Government has been 
abolished. 

By Ordinance No. 196, effective on September 1, 1906, 
the organization of the Government-General of Kwan- 
tung was effected. This ordinance provided that the 
Governor-General of the leased territory should ‘‘ take 
charge of the protection and supervision of the railway 
lines in South Manchuria,’’ and supervise the affairs of 
the railway company. He was further authorized, when 
he should deem it necessary, to employ military force 
‘¢ for the protection or supervision of the railway lines.’’ 


* For translations of such ordinances see MacMurray, p. 557. 
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In this same ordinance it was provided that Japanese 
consular officials stationed in South Manchuria might, in 
addition to their regular position, be appointed as secre- 
taries of the Government-General. And, in this connec- 
tion, it may also be noted that the designation of persons 
to be appointed Japanese consuls in Manchuria has been 
vested in the South Manchuria Railway Company. This 
creates the rather remarkable situation, not to speak of 
other results, that if one has a claim or grievance against 
the company he is obliged, under extraterritorial princi- 
ples, to take the case for hearing before a judge who is 
practically an official of that company. Ordinance 196 
further provided that consuls appointed also as secre- 
taries of the Government-General of Kwantung should 
‘* take charge of police affairs along the railway lines 
under the instructions of their superiors.’’ 

The control of the Governor-General of Kwantung 
over the Manchurian railways was made still more 
explicit by an ordinance of July 31, 1917, which provided 
that he should have ‘‘ control of the protection and super- 
vision of the railway lines in South Manchuria, and have 
charge of the operation of the South Manchuria Railway 
Company. 


Toananfu-Anganshi Railway. This railway is a branch 
line of the South Manchuria Railway, and runs from 
Toananfu near the border of Eastern Inner Mongolia to 
Anganshi. It was built by the Chinese with money and 
equipment supplied by the South Manchuria Railway and 
has the same status as the Chanchun-Kirin Railway.” 


<The building of the new line from Taonanfu to Tsitsihar by the 
Japanese in part offsets the Russian endeavor to favor the Vladivostok 
route as against the Dairen route of the South Manchuria Railway. 
The new line, it is reported, has been carried as far as the Nonni 
River, and is expected to be ready for operation in August [1926]. Its 
completion is opposed by Russia. 
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“The line is being constructed by the South Manchuria Railway 
under an agreement with the Government of Fengtien Province, con- 
trolled by Marshal Chang Tso-lin. It has been reported that the rail- 
way company advanced a loan of 18,800,000 yen for the project, bearing 
interest at the rate of 9% per cent., with the provision that the prin- 
cipal materials should be purchased in Japan. The line passes through 
a country devoted largely to stock raising, with some agriculture; and 
its main economic function is to provide a shorter and cheaper route 
for shipments from eastern Inner Mongolia and western Manchuria 
to the port of Dairen. The saving in distance as compared with the 
route of the Chinese Eastern Railway is not great; but the saving in 
time and charges through avoiding tran-shipment from the broad 
gauge South Manchurian line at Changchun is considerable. The direct 
unbroken line to an ice-free port naturally would attract traffic away 
from the Russian line. 

“Hven more important, from the Russian point of view, is the fact 
that this new branch affords a direct military approach to the main 
line of the Chinese Eastern Railway. In the event of a dispute involv- 
ing hostilities this obviously would have vital significance. .. . 

“The extension of the Taonanfu branch to Tsitsihar raises serious 
issues with Russia, both economic and military. The Japanese con- 
trolled system is of standard gauge, six inches narrower than the Chi- 
nese Eastern system, which has the broadest gauge of all Russian rail- 
roads. The new branch gives the South Manchurian Railway an oppor- 
nity to draw from the Chinese Eastern Railway the freight traffic of a 
rich and developing region, for whose shipments the two lines are in 
competition. Also, in the event of any conflict involving Japan and 
Russia, it would give Japan the opportunity to transport troops over 
a line subject to her control directly to the main line of the Chinese 
Eastern Railway, thus cutting off Harbin and Vladivostok from com- 
munication with Russia except by the round-about route of the railway 
following the Amur River. Russia has no such means of flank ap- 
proach to the Japanese line. Further, the broad gauge of the Russian 
line could be altered rapidly to the standard gauge. The Germans did 
this during the World War, when they conquered railroads from the 
Russians, at the same time cutting off the ends of the ties to prevent 
the Russians from reversing the operation if they should come back. 
For similar reasons it would not be possible for the Russians to utilize 
the narrower Japanese lines.”—Malcolm W. Davis, in Foreign Affairs, 
April, 1926. 


CHAPTER VIII 


Tue Twenty-One DemManps: TREATIES AND AGREEMENTS 
Or May 25, 1915, In THE WASHINGTON CONFERENCE 


The treaties and agreements of May 25, 1915, resulting 
from the T'wenty-One Demands made in that year by 
Japan upon China, were presented to the Conference in 
Committee of the Whole by Dr. Wang on December 14, in 
connection with the request that China had made that 
the Powers disavow all claims to spheres of interest or of 
influence or any special interests within the territory of 
China. At that time Dr. Wang said that these agree- 
ments vitally affected the very existence, independence 
and integrity of China and that ‘‘ in the common interests 
of the Powers as well as of China, and in conformity with 
the principles relating to China already adopted by the 
Committee, the Chinese Delegation urged that the said 
treaties and exchange of notes be reconsidered and 
eancelled.’’ 

Mr. Hanihara, in behalf of the Japanese Delegation 
said that he desired to reserve a reply until he could 
examine carefully the statement that Dr. Wang had made, 
but that if there was a question as to the validity or 
amendment or abrogation of the agreements he would 
announce that the Japanese Delegation could not agree 
that the matter should be made one for discussion at the 
Conference: that the matter was one, if taken up at all, 
for discussion only between China and Japan. 
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At the eighteenth meeting of the Committee when this 
matter came up for consideration, Secretary Hughes sug- 
gested that inasmuch as this matter had a very close 
relationship to the other questions under consideration 
in the Shantung ‘‘ Conversations,’’ then in progress, it 
be passed over until the result of these Conversations 
could be learned. As it appeared that the other Delega- 
tions were in favor of this being done, Dr. Wang himself 
deemed it wise to offer no objection. The result was 
that the question of the continuing validity to be ascribed 
to the agreements of 1915 did not again come before the 
Conference until near its close, that is to say, until the 
thirtieth meeting of the Committee on February 2. 


Japanese Statement. Baron Shidehara, in behalf of the 
Japanese Delegation, then read the following formal 
statement: 


At a previous session of this committee, the Chinese delegation 
presented a statement urging that the Sino-Japanese treaties and 
notes of 1915 be reconsidered and eancelled. The Japanese dele- 
gation, while appreciating the difficult position of the Chinese 
delegation, does not feel at liberty to concur in the procedure 
now resorted to by China with a view to cancellation of interna- 
tional engagements which she entered into as a free sovereign 
nation. 

It is presumed that the Chinese delegation has no intention of 
calling in question the legal validity of the compacts of 1915, 
which were formally signed and sealed by the duly authorized 
representatives of the two Governments, and for which the ex- 
change of ratifications was effected in conformity with established 
international usages. The insistance by China on the ecancella- 
tion of those instruments would in itself indicate that she shares 
the view that the compacts actually remain in force and will 
continue to be effective, unless and until they are cancelled. 

It is evident that no nation can have given ready consent to 
cessions of its territorial or other rights of importance. If it 
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should once be recognized that rights solemnly granted by treaty 
may be revoked at any time on the ground that they were con- 
ceded against the spontaneous will of the grantor, an exceedingly 
dangerous precedent will be established, with far-reaching con- 
sequences upon the stability of the existing international rela- 
tions in Asia, in Europe and everywhere. 

The statement of the Chinese delegation under review declares 
that China accepted the Japanese demands in 1915, hoping that 
a day would come when she should have the opportunity of bring- 
ing them up for reconsideration and cancellation. It is, however, 
difficult to understand the meaning of this assertion. It can not 
be the intention of the Chinese delegation to intimate that China 
may conclude a treaty, with the thought in mind of breaking it 
at the first opportunity. 

The Chinese delegation maintains that the treaties and notes in 
quéstion are derogatory to the principles adopted by the confer- 
ence with regard to China’s sovereignty and independence. It 
has, however, been held by the conference on more than one 
occasion that concessions made by China ex econtractu, in the 
exercise of her own sovereign rights, can not be regarded as in- 
consistent with her sovereignty and independence. 

It should also be pointed out that the term ‘‘twenty-one de- 
mands,’’ often used to denote the treaties and notes of 1915, is 
inaccurate and grossly misleading. 

It may give rise to an erroneous impression that the whole 
original proposals of Japan had been pressed by Japan and 
accepted in toto by China. Asa matter of fact, not only ‘‘Group 
V,’’ but also several other matters contained in Japan’s first 
proposals were eliminated entirely or modified considerably, in 
deference to the wishes of the Chinese Government, when the 
final formula was presented to China for acceptance. Official 
records published by the two Governments relating to those nego- 
tiations will further show that the most important terms of the 
treaties and notes, as signed, had already been virtually agreed 
to by the Chinese negotiators before the delivery of the ulti- 
matum, which then seemed to the Japanese Government the only 
way of bringing the protracted negotiations to a speedy close. 
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The Japanese delegation can not bring itself to the conclusion 
that any useful purpose will be served by research and re-exam- 
ination at this conference of old grievances which one of the 
nations represented here may have against another. It will be 
more in line with the high aim of the conference to look forward 
to the future with help and with confidence. 

Having in view, however, the changes which have taken place 
in the situation since the conclusion of the Sino-Japanese treaties 
and notes of 1915, the Japanese delegation is happy to avail itself 
of the present occasion to make the following declaration: 

1. Japan is ready to throw open to the joint activity of the 
international financial consortium recently organized, the right 
of option granted exclusively in favor of Japanese capital, with 
regard, first, to loans for the construction of railways in South 
Manchuria and Eastern Inner Mongolia, and, second, to loans to 
be secured on taxes in that region; it being understood that 
nothing in the present declaration shall be held to imply any 
modification or annulment of the understanding recorded in the 
officially announced notes and memoranda which were exchanged 
among the Governments of the countries represented in the con- 
sortium and also among the national financial groups composing 
the consortium, in relation to the scope of the joint activity of 
that organization. 

2. Japan has no intention of insisting on her preferential 
right under the Sino-Japanese arrangements in question concern- 
ing the engagement by China of Japanese advisers or instrue- 
tors on political, financial, military, or police matters in South 
Manchuria. 

3. Japan is further ready to withdraw the reservation which 
she made, in proceeding to the signature of the Sino-Japanese 
treaties and notes of 1915, to the effect that Group V of the 
original proposals of the Japanese Government would be post- 
poned for future negotiations. 

It would be needless to add that all matters relating to Shan- 
tung contained in those treaties and notes have now been defin- 
itely adjusted and disposed of. 

In coming to this decision, which I have had the honor to 
announce, Japan has been guided by a spirit of fairness and 
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moderation, having always in view China’s sovereign rights and 
the principle of equal opportunity. 


Chinese Reply. Dr. Wang, replying to Baron Shide- 
hara, said that it was not correct to say, as Baron 
Shidehara had said, that the mere fact that the Chinese 
had asked for an abrogation of the agreements of 1915 
implied that they recognized their validity; that, as a 
matter of fact, the Chinese Government and the Chinese 
people had always regarded these agreements as peculiar 
in themselves by reason of the circumstances under 
which they had been negotiated, and that the conditions 
arising under them were only de facto and without any 
legal recognition upon the part of China. He said that 
he would make a detailed reply to Baron Shidehara’s 
statement as soon as he had the time to prepare it. This 
reply, which he made at the last (thirty-first) meeting of 
the Committee, held February 3, was as follows: 


The Chinese Delegation has taken note of the statement of 
Baron Shidehara made at yesterday’s session of the Committee 
with reference to the Sino-Japanese Treaties and Notes of May 
P1915. 

The Chinese Delegation learns with satisfaction that Japan is 
now ready to throw open to the joint activity of the banking 
interests of other Powers the right of option granted exclusively 
in favor of Japanese capital with regard, first, to loans for the 
construction of railways in South Manchuria and Eastern Inner 
Mongolia, and, second, to loans secured on taxes in that region; 
and that Japan has no intention of insisting upon a preferential 
right concerning the engagement by China of Japanese advisers 
or instructors in political, financial, military or police matters in 
South Manchuria; also that Japan now withdraws the reserva- 
tion which she made to the effect that Group V of her original 
demands upon China should be postponed for future negotiation. 

The Chinese Delegation greatly regrets that the Government 
of Japan should not have been led to renounce the other claims 
predicated uvon the Treaties and Notes of 1915. 
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The Japanese Delegation expressed the opinion that abroga- 
tion of these agreements would constitute ‘‘an exceedingly dan- 
gerous precedent,’’ ‘‘with far-reaching consequences upon the 
stability of the existing international relations in Asia, in Europe 
and everywhere.”’ 

The Chinese Delegation has the honor to say that a still more 
dangerous precedent will be established with consequences upon 
the stability of international relations which can not be esti- 
mated, if, without rebuke or protest from other Powers, one 
nation can obtain from a friendly but, in a military sense, 
weaker neighbor, and under circumstances such as attended the 
negotiation and signing of the Treaties of 1915, valuable conces- 
sions which were not in satisfaction of pending controversies and 
for which no quid pro quo was offered. These treaties and notes 
stand out, indeed, unique in the annals of international relations. 
History records scarcely another instance in which demands of 
such a serious character as those which Japan presented to China 
in 1915, have, without even pretense of provocation, been sud- 
denly presented by one nation to another nation with which it 
was at the time in friendly relations. 

No apprehension need be entertained that the abrogation of 
the agreements of 1915 will serve as a precedent for the annul- 
ment of other agreements, since it is confidently hoped that the 
future will furnish no such similar occurrences. 

So exceptional were the conditions under which the agreements 
of 1915 were negotiated, that the Government of the United 
States felt justified in referring to them in the identic note of 
May 18, 1915, which it sent to the Chinese and Japanese Govern- 
ments. That note began with the statement that ‘‘in view of 
the circumstances of the negotiations which have taken place and 
which are now pending between the Government of China and 
the Government of Japan and of the agreements which have 
been reached as the result thereof, the Government of the United 
States has the honor to notify the Government of the Chinese 
Republic (Japan) that it can not recognize any agreement or 
undertaking which has been entered into between the Govern- 
ments of China and Japan impairing the treaty rights of the 
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United States and its citizens in China, the political or territorial 
integrity of the Republic of China, or the international policy 
relative to China commonly known as the Open Door Policy.’’ 


Conscious of her obligations to the other Powers, the Chinese 

Government, immediately after signing the agreements, pub- 
lished a formal statement protesting against the agreements 
which she had been compelled to sign, and disclaiming responsi- 
bility for consequent violations of treaty rights of the other 
Powers. In the statement thus issued the Chinese Government 
declared that although they were ‘‘constrained to comply in full 
with the terms of the (Japanese) ultimatum’’ they nevertheless 
‘‘disclaim any desire to associate themselves with any revision 
which may be thus effected, of the various conventions and agree- 
ments concluded between the other Powers in respect of the 
maintenance of China’s territorial independence and integrity, 
the preservation of the status quo, and the principle of equal 
opportunity for the commerce and industry of all nations in 
China.’’ 


Because of the essential injustice of these provisions, the 
Chinese Delegation, acting in behalf of the Chinese Government 
and of the Chinese people, has felt itself in duty bound to present 
to this conference, representing the Powers with substantial 
interests in the Far East, the question as to the equity and justice 
of these agreements and therefore as to their fundamental 
validity. 

If Japan is disposed to rely solely upon a claim as to the 
technical or juristic value of the agreements of 1915, as having 
been actually signed in due form by the two Governments, it 
may be said that so far as this Conference is concerned the con- 
tention is largely irrelevant, for this gathering of the represen- 
tatives of the nine Powers has not had for its purpose the main- 
tenance of the legal status quo. Upon the contrary, the purpose 
has been, if possible, to bring about such changes in existing 
conditions upon the Pacific and in the Far Hast as might be 
expected to promote that enduring friendship among the nations 
of which the President of the United States spoke in his letter 
of invitation to the Powers to participate in this Conference. 
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For the following reasons, therefore, the Chinese Delegation is 
of the opinion that the Sino-Japanese Treaties and Exchange of 
Notes of May 25, 1915, should form the subject of impartial 
examination with a view to their abrogation: 

1. In exchange for the concessions demanded of China, Japan 
offered no quid pro quo. The benefits derived from the agree- 
ments were wholly unilateral. 

2. The agreements, in important respects, are in violation of 
treaties between China and the other powers. 

3. The agreements are inconsistent with the principles relat- 
ing to China which have been adopted by the conference. 

4. The agreements have engendered constant misunderstand- 
ing between China and Japan, and, if not abrogated, will neces- 
sarily tend, in the future, to disturb friendly relations between 
the two countries, and will thus constitute an obstacle in the way 
of realizing the purpose for the attainment of which this Con- 
ference was convened. As to this, the Chinese Delegation, by 
way of conclusion, can, perhaps, do no better than quote from a 
resolution introduced in the Japanese Parliament, in June, 1915, 
by Mr. Hara, later Premier of Japan, a resolution which received 
the support of some one hundred and thirty of the members of 
the parliament. 

The resolution reads: 

‘“Resolved, That the negotiations carried on with China by the 
present Government have been inappropriate in every respect; 
that they are detrimental to the amicable relationship between 
the two countries, and provocative of suspicions on the part of 
the Powers; that they have the effect of lowering the prestige of 
the Japanese Empire; and that, while far from capable of estab- 
lishing the foundation of peace in the Far East, they will form 
the source of future trouble.’’ 

The foregoing declaration has been made in order that the 
Chinese Government may have upon record the view which it 
takes, and will continue to take, regarding the Sino-Japanese 
Treaties and Exchange of Notes of May 25, 1915. 


Statement of the United States. Thereupon, on behalf of 
the American Government, Secretary Hughes stated that 
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the position of the Government of the United States with 
reference to these agreements was as follows: 


The important statement made by Baron Shidehara on behalf 
of the Japanese Government makes it appropriate that I should 
refer to the position of the Government of the United States as 
it was set forth in identical notes addressed by that Government 
on May 18, 1915. 

The note to the Chinese Government was as follows: 

‘In view of the circumstances of the negotiations which have 
taken place and which are now pending between the Government 
of China and the Government of Japan and of the agreements 
which have been reached as a result thereof, the Government of 
the United States has the honor to notify the Government of the 
Chinese Republic that it can not recognize any agreement or 
undertaking which has been entered into or which may be en- 
tered into between the Governments of China and Japan impair- 
ing the Treaty rights of the United States and its citizens in 
China, the political or territorial integrity of the Republic of 
China, or the international policy relative to China commonly 
known as the Open Door Policy. 

‘“ An identical note has been transmitted to the Imperial Japa- 
nese Government.”’ 

That statement was in accord with the historic policy of the 
United States in its relation to China, and its position as thus 
stated has been, and still is, consistently maintained. 

It has been gratifying to learn that the matters concerning 
Shantung, which formed the substance of Group I of the original 
demands, and were the subject of the Treaty and exchange of 
notes with respect to the province of Shantung, have been settled 
to the mutual satisfaction of the two parties by negotiations 
conducted collaterally with this Conference, as reported to the 
Plenary Session on February Ist. 

It is also gratifying to be advised by the statement made by 
Baron Shidehara on behalf of the Japanese Government that 
Japan is now ready to withdraw the reservation which she made, 
in proceeding to the signature of the treaties and notes of 1915, 
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to the effect that Group 5 of the original proposals of the Japa- 
nese Government—namely, those concerning the employment of 
influential Japanese as political, financial, and military advisers; 
land for schools and hospitals; certain railways in South China; 
the supply of arms, and the right of preaching—would be post- 
poned for future negotiations. This definite withdrawal of the 
outstanding questions under Group 5 removes what has been an 
occasion for considerable apprehension on the part alike of China 
and of foreign nations which felt that the renewal of these 
demands could not but prejudice the principles of the Integrity 
of China and of the Open Door. 

With respect to the Treaty and the notes concerning South 
Manchuria and Eastern Inner Mongolia, Baron Shidehara has 
made the reassuring statement that Japan has no intention of 
insisting on a preferential right concerning the engagement by 
China of Japanese advisers or instructors on political, financial, 
military, or police matters in South Manchuria. 

Baron Shidehara has iikewise indicated the readiness of Japan 
not to insist upon the right of option granted exclusively in favor 
of Japanese capital with regard, first, to loans for the construc- 
tion of railways in South Manchuria and Eastern Inner Mon- 
golia; and, second, with regard to loans secured on the taxes of 
those regions; but that Japan will throw them open to the joint 
activity of the international financial Consortium recently or- 
ganized. 

As to this, I may say that it is doubtless the fact that any 
enterprise of the character contemplated, which may be under- 
taken in these regions by foreign capital, would in all probability 
be undertaken by the Consortium. But it should be observed 
that existing treaties would leave the opportunity for such en- 
terprises open on terms of equality to the citizens of all nations. 
It can scarcely be assumed that this general right of the Treaty 
Powers of China can be effectively restricted to the nationals of 
those countries which are participants in the work of the Con- 
sortium, or that any of the Governments which have taken part 
in the organization of the Consortium would feel themselves to 
be in a position to deny all rights in the matter to any save the 
members of their respective national groups in that organization. 
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I therefore trust that it is in this sense that we may properly 
interpret the Japanese Government’s declaration of willingness 
to relinquish its claim under the 1915 treaties to any exclusive 
position with respect to railway construction and to financial 
operations secured upon local revenues, in South Manchuria and 
Eastern Inner Mongolia. 

It is further to be pointed out that by Articles II, III, and IV 
of the Treaty of May 25, 1915, with respect to South Manchuria 
and Eastern Inner Mongolia, the Chinese Government granted to 
Japanese subjects the right to lease land for building purposes, 
for trade and manufacture, and for agricultural purposes in 
South Manchuria, to reside and travel in South Manchuria, and 
to engage in any kind of business and manufacture there, and to 
enter into joint undertakings with Chinese citizens in agriculture 
and similar industries in Eastern Inner Mongolia. 

With respect to this grant, the Government of the United 
- States will, of course, regard it as not intended to be exclusive, 
and, as in the past, will claim from the Chinese Government for 
American citizens the benefits accruing to them by virtue of the 
most-favored-nation clauses in the treaties between the United 
States and China. 

I may pause here to remark that the question of the validity of 
treaties as between Japan and China is distinct from the question 
of the treaty rights of the United States under its treaties with 
China; these rights have been emphasized and consistently as- 
serted by the United States. 

In this, as in all matters similarly affecting the general right of 
its citizens to engage in commercial and industrial enterprises in 
China, it has been the traditional policy of the American Govern- 
ment to insist upon the doctrine of equality for the nationals of 
all countries, and this policy, together with the other policies 
mentioned in the note of May 13, 1915, which I have quoted, are 
consistently maintained by this government. I may say that it 
is with especial pleasure that the Government of the United 
States finds itself now engaged in the act of reaffirming and 
defining, and I hope that I may add, revitalizing, by the proposed 
Nine-Power Treaty, these policies with respect to China. 
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After these statements it was proposed and decided 
in the committee that the statements thus made should 
be reported to the Conference to be spread upon its 
record. In the course of the vote Mr. Koo stated in the 
committee that his colleagues and he himself desired to 
indorse the Chairman’s suggestion that all of the state- 
ments on this very important question would be spread 
upon the records of the Conference, it being understood 
of course that the Chinese Delegation reserved their 
right to seek a solution on all future appropriate occa- 
sions concerning those portions of the treaties and notes 
of 1915 which did not appear to have been expressly 
relinquished by the Japanese Government. The Chair- 
man stated: 


Of course it is understood that the rights of all Powers are 
reserved with respect to the matters mentioned by Mr. Koo. 


It was agreed that these statements should be spread 
upon the records of the Conference, and that the Chinese 
Delegation reserved their right to seek relief on all 
appropriate occasions, concerning those portions of the 
treaties and notes of 1915 which did not appear to have 
been expressly relinquished by the Japanese Government. 

At the sixth plenary session of the Conference, held 
February 4, 1922, Baron Shidehara’s and Dr. Wang’s 
and Secretary Hughes’ statements were read, i extenso, 
in order, as the Chairman said, that they might be for- 
mally placed upon the records of the Conference. 


Unsurrendered Japanese Rights Under Treaties and Agree- 
ments of May 25, 1915. It is to be observed that, at the 
Washington Conference, Japan left unsurrendered a very 
considerable number of the rights which she had exacted 
of China in 1915. Especially is this true of the rights to 
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be enjoyed in Manchuria. Among such rights are the 
following: 

1. Extension of the lease of Port Arthur and Dalny to 
1997. 

2. Extension of the term of the South Manchuria Rail- 
way to 2002. 

3. Extension of the term of the Antung-Mukden Rail- 
way to 2007. 

4, Cancellation of the right of China to redeem the 
South Manchuria Railway 36 years from the date when 
it was opened to traffic. 

5. The right of Japanese to lease lands in South Man- 
churia and to erect buildings thereon for trade, manu- 
facturing, and agricultural enterprises. 

6. The right of Japanese to reside and travel any- 
where in South Manchuria and to engage in business and 
manufacture of any kind whatsoever. 

7. Joint Sino-Japanese agricultural enterprises and 
industries incidental thereto in Manchuria to be permit- 
ted by the Chinese Government. 

8. In civil and criminal cases in which Chinese are 
defendants, the right of a Japanese official to attend the 
Chinese court. 

9. Mixed cases, involving land, to be tried and adjudi- 
cated by delegates of both nations conjointly in accord- 
ance with Chinese law and local usage. 

10. The obligation upon the part of the Chinese author- 
ities to notify the Japanese consul of the police laws and 
ordinances and the taxation to which Japanese subjects 
are to be subject in South Manchuria and Eastern Inner 
Mongolia, and an understanding with him arrived at 
before they can be enforced. 

11. The Japanese Minister to be consulted with regard 
to opening of additional ports and the regulations relat- 
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ing thereto, in South Manchuria and Eastern Inner Mon- 
golia. 

12. Japanese to have the right to investigate and select 
mines in designated areas in the Provinces of Fengtien 
and Kirin. 

13. The Kirin-Changchun Railway Loan Agreement to 
be fundamentally revised. 

In addition to the foregoing undertakings with regard 
to Manchuria, the promises given by China to Japan, in 
1915, with regard to the Hanyehping Company and the 
construction of dock yards, coaling stations for military 
use, naval bases, etc., in the province of Fukien still 
remain, at least formally, in force. 


China’s Demand, in 1923, That the Treaties and Agree- 
ments of 1915, Be Recognized by Japan as Null and Void. 
By a note to the Japanese Government, dated March 10, 
1923, the Chinese Government called attention to the fact 
that, as was well-known, the Chinese people had con- 
tinued to be discontented with the Treaties and Agree- 
ments of May 25, 1915; that, both at Paris, in 1919, and 
at Washington in 1921-1922, the Chinese Government had 
sought to have these Treaties and Agreements declared 
null and void; that, at the Washington Conference, no 
such action having been secured, the Chinese Delegation 
expressly reserved the right to seek at any future date 
the satisfactory solution of the situation; that, in Jan- 
uary, 1923, the Chinese Parliament had passed a Resolu- 
tion declaring the Treaties and Agreements void and 
calling upon the Chinese Government to act accordingly; 
that the expiration of the lease of Port Arthur and 
Dairen according to its original terms was near at hand; 
and, therefore, that the Treaties and Agreements of May 
25, 1915, should forthwith be abrogated, except, of course, 
as to those of their promises regarding which a satisfac- 
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tory settlement had already been reached. In view of the 
foregoing, the Japanese Government was asked to 
appoint a day on which to discuss the questions incidental 
to the restoration of the administration of Port Arthur 
and Dairen to China and, in general, to the abrogation 
of the Treaties and Agreements. 

The Japanese Government in its reply to this note 
expressed its surprise that the Chinese Government had 
taken the position it had with reference to the Treaties 
and Agreements of 1915, and reasserted, as it had in 
the Washington Conference, their continuing force. 

It is searcely to be believed that, at the time, the 
Chinese Government expected from Japan any favorable 
response to its note, but it was undoubtedly a proper 
action upon its part to keep its record in good shape by 
not allowing the date of the expiration of the original 
lease of Port Arthur and Dairen to pass without a formal 
statement upon its part that it still regarded that date 
as not having been legally superseded by the one pro- 
vided for in the Agreements of 1915. 

Thus the matter stands at the present writing (Decem- 
ber, 1926). 


CHAPTER IX 


JAPAN’S INTERESTS IN SHANTUNG Prior To 1922 


Germany no longer has a Sphere of Interest in China, 
but it will none the less be important to consider what 
rights she possessed before the war, because these rights 
were, by the Treaty of Versailles, transferred to Japan. 

The German sphere was practically confined to the 
Province of Shantung and dated from the time of the 
lease by her in 1898 of the Kiaochow area. In addition 
to providing for this lease, the Convention of 18987 
granted to Germany important railway, mining and gen- 
eral commercial and industrial preferential rights. These 
three classes of rights we shall consider. 


Railway Rights. Concessions were granted by the 
Chinese Government for two railways: one to run from 
Kiaochow and Tsinanfu to the boundary of Shantung 
Province via Weishien, T'sinchow, Poshan, T'sechuan and 
Suiping; and the other to connect Kiaochow with 
Ichowfu, whence an extension might be built to Tsinan 
through Laiwuhsien. The purpose of building these lines 
was declared to be ‘‘ solely the development of com- 
merce,’’ and that, ‘‘ in constructing this railroad there is 
no intention to unlawfully seize any land in the Province 
of Shantung.’’ 


* For translation from the official German text as published in behalf 
of the Chinese Government by the Imperial Maritime Customs, see 
MacMurray, p. 112. 
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In order to carry out the construction and operation 
of these railroads, the Lease Agreement provided that 
a Sino-German company should be formed, in which both 
German and Chinese merchants should have the right to 
invest money and participate in the appointment of direc- 
tors for the management of the roads. 

In accordance with this understanding the Shantung 
Kisenbahn Gessellschaft was chartered on June 1, 1899, 
by the German Government,’ this company being EES 
ized by the Deutsch- Asiatic Bank. 

The capital of this company as chartered by the Ger- 
man Government was fixed at fifty-four million marks; 
the shareholders were to be Germans or Chinese; profits 
in excess of five per cent. were to be shared with the Ger- 
man Colonial Administration of Kiaochow; and, so far 
as possible, German material was to be used in equip- 
ment and construction. Under this charter the line from 
Tsingtao to Tsinanfu, a distance of 245 miles, and a 
branch line to the Poshan coal fields, a distance of 36 
miles, were built and opened to traffic in 1904. 

By an understanding arrived at March 21, 1900,* be- 
tween the railway company and the Chinese authorities, 
and embodied in a written instrument of that date, it was 
provided that, for the present, the railways should be 
under exclusive German management, but that Chinese 
officials should be allowed to participate therein as soon 
as shares of the company to the amount of Taels 100,000 
had been purchased by Chinese; and also that, should 
branches of the administration of the company be estab- 
lished in Shantung, one Chinese official should be dele- 
gated to each one of them. It was further declared that 
the company should not be allowed to purchase more land 


* For translation of the charter, see MacMurray, p. 240. 
* MacMurray, p. 236. 
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than was necessary for the railway enterprise and its 
future extensions. At railway stations where customs 
offices might be established, the railway officials were to 
give their aid in collecting the legal dues. In accordance 
with the general obligations and rights of foreigners in 
China, foreigners traveling or doing business in the in- 
terior of the Province of Shantung were to obtain pass- 
ports duly sealed by the proper Chinese and German 
authorities. Chinese subjects employed outside the leased 
territory by the railway company, in case of violation of 
Chinese law, were to be subject to the jurisdiction of the 
Chinese district magistrate. The following articles of 
this agreement with reference to the use of foreign or 
Chinese troops deserve quotation: 


ARTICLE 16. Troops eventually necessary for the protection 
of the railway will be stationed by the Governor of the Province 
of Shantung. Therefore outside the 100 li zone no foreign troops 
shall be employed for this purpose. The Governor of the Proy- 
ince of Shantung binds himself to take effective measures during 
the period of surveying as well as when the railway is under 
construction or opened for traffic to prevent any damage being 
done to it by the mob or by rebels. 

ARTICLE 17. Development of trade and communications being 
the only purpose of the railway, no transport of foreign troops 
and their war materials shall be allowed on it. The Railway 
Administration however is not to be held responsible for such 
transport when brought into a position of constraint by war or 
similar circumstances. On the other hand the Governor of the 
Province of Shantung will not be responsible for the protection 
of sections of the railway being in the hands of the enemy. The 
conditions of this Article are not to be applied to the section of 
the railway within the 100 li zone. 


ARTICLE 27. In the German leased territory the rights of sov- 
ereignty are safeguarded by the Governor of Tsingtao. In the 
districts of the remaining part of the Province of Shantung 
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through which the railway is running, the rights of sovereignty 
are safeguarded by the Governor of the Province of Shantung. 


With regard to the railway from Tsingtao to Tsinan 
this important fact is to be noticed, which Overlach calls 
attention to,* that it is the only road in China over which 
China had not definitely reserved the right, at some future 
time, to assume sole control. However, by Article XX VIII 
of the agreement of March 21, 1900, between Germany 
and China, providing regulations for the Kiaochow- 
Tsinan Railway, it was declared that the Chinese Gov- 
ernment should have the right to buy back the line, but 
that this matter should be later separately considered— 
which it never was. 

In 1918 Germany, by an agreement of December 31,° 
obtained from the Chinese Government two additional 
railway concessions: one for a road from Kaomi to 
Ichowfu and thence to Hanchuang, thus joining it up 
with the Tientsin-Pukow line; and the other from 
Tsinanfu to some point on the Peking-Hankow Railway. 
These roads, it was determined in the final agreement, 
should be owned by the Chinese Government, but be built 
with German capital and materials and under the super- 
vision, during construction, of a German Engineer-in- 
Chief. As regards construction, it was agreed that the 
German Government should be accorded the same terms 
and conditions as those embodied in the railway loan 
agreement with the Belgians on September 24, 1912.° This 
meant that a German Traffic Manager, a German En- 
gineer-in-Chief, and a German Chief Accountant should 
be employed, and, after the construction was completed, 
remain in service as long as the loan agreement should 


* Foreign Financial Control in China, p. 145. 
* MacMurray, p. 1094. 
*The Lung-Tsing-U-Hai Railway. 
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continue in force. It was also provided that if, thereafter, 
the Chinese Government should make railway loan agree- 
ments with any other countries, the terms of which con- 
cerning construction and traffic management might be 
more favorable than those in the present agreement, the 
same privileges should be accorded to the two railways 
concerned.’ 

In return for these two additional railway concessions 
Germany declared that it surrendered all other rights of 
railway construction granted in the original convention 
of 1898, as well as certain other railway construction 
options which it had in other parts of China. 

In further definition of Germany’s railway interests in 
Shantung may be mentioned the agreement between the 
German and British bankers of September 2, 1898, else- 
where reterred to; ° and the agreement of May 18, 1899, 
between China, on the one side, and German and British 
banking interests, on the other side, according to which 
the Shantung section of the Tientsin-Pukow (Chinkiang) 
railway was to be built by the Germans, and the southern 
section by the British, with the proviso, however, that 
after construction, the two sections should be operated 
jointly.® 


German Mining Rights in Shantung. Article IV, Section 
11, of the Lease Agreement of 1898 provided: 


The Chinese Government will allow German subjects to hold 
and develop mining property for a distance of thirty li from each 
side of those railways [Tsingtao-Tsinan and Tsingtao-Chinchow 
with extension to Tsinan] and along the whole extent of those 
lines. The following places where mining operations may be 


"The transference to Japan of these railway rights is covered by the 
Sino-Japanese Agreement of September 28, 1918. 

5 See p. 147. 

® Rockhill, 1, p. 855. MacMurray, p. 684, note. 
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carried on are particularly specified. Weihsien and Poshan along 
the line of the northern railway from Kiaochow to Tsinan, and 
Ichow, Laiwuhsien, ete., along the southern or Kiaochow-Ichow- 
Tsinan line. Both German and Chinese capital may be invested 
in these mining and other operations, but as to the rules and 
regulations relating thereto, this shall be left for future consid- 
eration. The Chinese Government shall afford every facility and 
protection to German subjects engaged in these works, just as 
provided for above in the article relating to railway construction, 
and all the advantages and benefits shall be extended to them that 
are enjoyed by the members of other Chinese-foreign companies. 
The object in this case is also the development of commerce solely. 


By an Imperial German decree of March 13, 1913, the 
Shantung Railway Company was given charge of the 
exploitation of the German mining rights in Shantung, 
and authorized to increase its capital to sixty million 
marks. Previously to this these mining rights had been 
vested in a German company—the Schantung Bergbau 
Gesellschaft—which had been chartered June 1, 1899.*° 
By its charter this company was obliged to furnish coal 
to the German navy at a price five per cent. below the 
market price at Tsingtao, and to turn over five per cent. 
of its profits as a contribution for the harbor and other 
administrative expenses of the leased territory. 

Before its liquidation and surrender of its rights to 
the Railway Company, the Mining Company had entered 
into an agreement with the Chinese Government, dated 
July 24, 1911, under which the company surrendered all 
its general mining privileges, that is, along the entire 
length of the German railways in Shantung, and, in ex- 
change, had obtained specific mining rights in Fangtzu, 
Tzuchuan, Chinlingchen, and Changtien. As regards the 


* For charter, see MacMurray, p. 240. 
“For translation see MacMurray, p. 240. 
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zones within which the mining rights were surrendered,. 
it was provided that the existing Chinese mines should 
be closed, and that no mines should be opened upon a 
large scale before 1920, after which time, ‘‘ if the Chinese 
Government or Chinese merchants wish to carry on min- 
ing operations in the areas relinquished by the company 
according to this agreement, whenever capital is insuffi- 
cient they must borrow German capital. If they require 
supplies of machinery, they must purchase German mate- 
rials, and if they wish to engage foreign experts, they 
must engage Germans.’’ 


German Commercial and Industrial Preferential Rights in 
Shantung. As to these the Convention of 1898 provided 
as follows: 

‘‘'The Chinese Government binds itself in all cases 
where foreign assistance, in persons, capital or material, 
may be needed for any purpose whatever within the 
Province of Shantung, to offer the said work or supply- 
ing of materials, in first instance to German manufac- 
turers and merchants engaged in undertakings of the 
kind in question. In case German manufacturers or mer- 
chants are not inclined to undertake the performance of 
such works or the furnishing of materials, China shall 
then be at liberty to act as she pleases.’’ 

As has been earlier mentioned, Great Britain, at the 
time of the leasing by her of Weihaiwei, took pains to 
notify the German authorities that the lease was not to 
be taken as evidencing an intention of injuring or con- 
testing the rights and interest of Germany in the prov- 
ince or of creating difficulties for her in the province, and 
that she, Great Britain, had no intention of building a 
railway from her leased area into the interior. This 
attitude of Great Britain is, however, to be interpreted 
in light of the fact that she did not know, at that time, 
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that Germany, by the lease agreement of 1898 with China, 
had obtained special commercial rights in the province. 
The text of the portions of the Kiaochow Treaty relating 
to these industrial and economic preferences was not 
made public until 1908. And it cannot be doubted that 
this ignorance upon the part of Great Britain, in part at 
least, explained her willingness, in September, 1898, to 
support her bankers, in the agreement between them and 
the German syndicate interested in the building of rail- 
ways in China to the effect that the German Sphere of 
Interest in respect to railway construction should include 
the Province of Shantung.”? 

On October 16, 1900, that is, during the Boxer out- 
break, Great Britain signed an agreement with Germany 
in which she declared it to be ‘‘ a matter of joint and 
international interest that the ports on the rivers and 
littoral of China should remain free and open to trade 
and to every other legitimate form of economic activity 
for the nationals of all countries without distinction,’’ 
and that the two countries would exercise their influence 
to sustain this principle for all Chinese territory.** This 
agreement is more specially considered in the chapter 
dealing with the ‘‘ Open Door.”’ 

The assurances given by the German Government of 
its intention within its sphere and leased area to respect 
the ‘* open door policy ’’ have been earlier referred to. 

In 1902 (April 19), in a memorandum to the United 
States Government, the German Government disavowed 
a claim of exclusive commercial and industrial rights in 
Shantung. The provisions of the Convention of 1898, it 
was declared, ‘‘ merely bind China to offer the works and 
schemes concerned to Germans, but leave to persons of 


® MacMurray, p. 268. 
* MacMurray, p. 263. 
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other nationalities absolute freedom to obtain the con- 
tracts or the furnishing of material by offering more 
favorable terms.’’ ** 

Upon terms which have not yet been made public, the 
Germans obtained from China the right to lay submarine 
eables from Tsingtao, and at the present time there are 
such cables to Chefoo and Shanghai. By special pro- 
vision, in the Treaty of Versailles, these were to pass to 
Japan. | 


Japan’s Position in Shantung. Japan’s claim to a sphere 
of interest in Shantung dates only from 1914, when she 
ousted the Germans from their leased area and herself 
took possession not only of that area, but of the other 
German rights in the province. Because of the very 
serious disputes which have arisen with regard to Japa- 
nese rights in this region, it will be necessary to consider 
with some degree of particularity the circumstances 
attending the establishment of Japanese interests in this 
part of China. 

Whether or not Japan came into the war upon the re- 
quest of Great Britain will not be certainly known until 
the foreign offices of those countries see fit to make public 
the correspondence of the time. It is, indeed, uncertain 
whether or not, had Japan been asked to do so, she was 
obligated to that action by the Anglo-British Treaty of 
Alliance. Japanese public men have very generally stated 
that Japan’s entrance was dictated by her sense of obli- 
gation under that treaty, but Viscount Ishii, in an impor- 
tant public speech in America, assured his hearers that 
the Alliance imposed no such obligation. Whatever the 
facts may have been regarding these matters, it is certain 
that Japan quickly saw that it would be to her own inter- 


* MacMurray, p. 112. 
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est to destroy German influence in the Far East and to 
lay the basis at least for a claim for herself of those in- 
terests or certain of them at the end of the war. 

On August 15, 1914, therefore, Japan presented an 
ultimatum ** to Germany in which she “‘ advised ’’ that 
eountry to withdraw her armed vessels from Japanese 
and Chinese waters or to disarm those which could not be 
withdrawn, and ‘* to deliver on a date not later than Sep- 
tember 15 to the Imperial Japanese authorities, without 
condition or compensation, the entire leased territory of 
Kiaochow with a view to the eventual restoration of the 
same to China.”’ 

On the same day Count Okuma, the Premier of Japan, 
sent to the Kast and West News Bureau of New York (a 
Japanese publicity office) a message in which he said: 
‘¢ Japan’s proximity to China breeds many absurd 
rumors; but I declare that Japan acts with a clear con- 
science, in conformity with justice and in perfect accord 
with her ally. Japan has no territorial ambition, and 
hopes to stand as the protector of peace in the Orient.”’ 

In a public address in Tokyo three days later he de- 
elared: ‘‘ Japan’s warlike operations will not extend 
beyond the limits necessary for the attainment of the 
object of the defense of her own legitimate interests. The 
Imperial Government will take no such action as could 
ceive to a third party any cause for anxiety or uneasiness 
regarding the safety of their territories or possessions. ’’ 


Count Okuma’s Message to the American People. In order 
that Americans especially might be still further assured 
of Japan’s intentions, Count Okuma, on August 24, 


cabled to the New York Independent the following mes- 
sage: 


I gladly seize the opportunity to send, through the medium of 
*® MacMurray, p. 1153. 
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The Independent, a message to the people of the United States, 
who have always been helpful and loyal friends of Japan. 

It is my desire to convince your people of the sincerity of my 
Government and of my people in all their utterances and assur- 
ances connected with the present regrettable situation in Europe 
and the Far East. 

Every sense of loyalty and honor obliges Japan to co-operate 
with Great Britain to clear from these waters the enemies who 
in the past, the present and the future menace her interests, her 
trade, her shipping and her people’s lives. 

This Far Eastern situation is not of our seeking. 

It was ever my desire to maintain peace as will be amply 
proved; as President of the Peace Society of Japan I have con- 
sistently so endeavored. 

I have read with admiration the lofty message of President 
Wilson to his people on the subject of neutrality. 

We, of Japan, are appreciative of the spirit and motives that 
prompted the head of your great nation and we feel confident 
that his message will meet with a national response. 

As Premier of Japan, I have stated and I now again state to 
the people of America and of the world that Japan has no 
ulterior motive, no desire to secure more territory, no thought of 
depriving China or any other peoples of anything which they 
now possess. 

My Government and my people have given their word and 
their pledge, which will be as honorably kept as Japan always 
keeps promises. 


Japan’s Acticns in Shantung. The purposes of this vol- 
ume do not make it necessary to describe the military 
operations leading to the fall of Tsingtau and to the oceu- 
pation by the Japanese of the entire leased territory of 
Kiaochow. It is, however, pertinent to observe that the 
Japanese troops were landed at Lungkow on the northern 
coast of Shantung, far from Tsingtau, and in disregard 
of the protests of neutral China. Following the precedent 
of the Russo-Japanese War, China had declared a ‘‘ war 
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zone ’’ within which she gave her voluntary consent to 
have military operations conducted. No attention, how- 
ever, was paid by the Japanese to the limits thus set; 
and, in fact, Japanese troops were sent not only against 
Tsingtau, but westward along the Tsingtau-Tsinanfu 
Railway until Tsinanfu, the capital of the province and 
more than two hundred and fifty miles from Tsingtau, 
was occupied.** 

These actions were disconcerting to the Chinese and 
disquieting as well to the other Powers. This feeling was 
soon increased by a number of other incidents. 

It will be remembered that when Tsingtau had been 
taken possession of by the Germans an understanding 
was arrived at with the Chinese Maritime Customs, ac- 
cording to which the chief of the customs office at Tsing- 
tau was to be of German nationality. Germany having 
been ousted from that city, and its restoration to China 
having been promised by the Japanese, that is, the Japa- 
nese being supposed to be only in temporary military— 
not civil—occupation, the Chinese Government suggested 
an Hnglishman as Customs Commissioner at Tsingtau. 
To this Japan objected. China then proposed a Japanese 
as Commissioner, with an Englishman as Deputy Com- 
missioner. This also was objected to by Japan. Other 
suggestions were made by China, all of which were unac- 
ceptable to the Japanese Government, which finally made 
it plain that it would not be satisfied unless it was given 
the right to appoint the Commissioner and his staff who 
should be Japanese. This was unfair to the other mem- 
bers of the Maritime Customs service as regarded their 
rights of promotion on the grounds of seniority of serv- 
ice, and also highly objectionable to China, and, it may 

* A small contingent of British troops participated in the expedition 


against Tsingtau, but landed within the leased area, and confined its 
objectives to the capture of that territory. 


256 FOREIGN RIGHTS AND INTERESTS IN CHINA 


be observed, to the other Powers, since confidence was 
not felt that the customs regulations would be rigorously 
and impartially applied to Japanese merchants. China 
then finally suggested that a Japanese be appointed as 
Commissioner of Customs at T'singtau, and that eight 
members of the Japanese Customs Department be ap- 
pointed in the Chinese customs in the lowest grade, but 
even this offer was refused, and Japanese officials con- 
tinued to administer the customs of Kiaochow until the 
agreement of August 6, 1916," by which the Japanese 
were substituted for the Germans in the rights under the 
old Tsingtau customs agreement.** One result was the 
smuggling or introduction into China from Japan in the 
form of military supplies or through the parcel post of 
enormous quantities of morphine in violation of the laws 
of China and of international covenants to which Japan 
was herself a party. 

Still more disconcerting to China was the fact that the 
Japanese continued to operate the Shantung Railway 
from Tsingtau, and that they erected military barracks 
at various points along the line and retained considerable 
numbers of troops at those points. This railway, it is to 
be observed, was not the property of the German Govern- 
ment, and, therefore, subject to confiscation under mili- 
tary law, but was a private concern, the shares of which 
were owned by German and Chinese individuals.” 

To a very considerable extent, under German opera- 
tion, Chinese had been employed in the operation of the 
line. After seizure by the Japanese, these were, in prac- 
tically every case, replaced by nationals of Japan. 


™ MacMurray, p. 1246. 

* MacMurray, p. 189. 

* There is good ground for believing, however, that the Chinese share- 
holders were men of straw, the real owners being private German 
citizens. (See Far Eastern Review, Nov., 1914.) 
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The Japanese military forces assumed, also, the admin- 
istration of the postal and telegraphic services within the 
leased area. The control of these was surrendered to the 
Chinese by an agreement of March 26, 1917.*° 

Finally, and most openly disregardful of the sovereign 
rights of China, was the institution by Japan of civil 
governments at various points in Shantung. This civil 
administration was a subordinate branch of the military 
administration, that is, a mode of exercising military 
occupation, and was defended by the Japanese as such. 
This defense, however, did not touch the essential point 
that the Japanese, without the consent of China and 
against her protests, were exercising police powers and 
the rights of taxation outside of the leased areas. 


Japanese Deny Obligation to Return Kiachow to China. 
But not in facts alone were there indications that Japan 
intended a more than temporary military occupation, and 
was prepared to exercise a jurisdiction in the province 
which the Germans themselves had never claimed.” There 
came from Japan official pronouncements that the Japa- 
nese Government did not consider itself bound by any 
engagement eventually and unconditionally to restore the 
leased area to China. 

On December 9, 1914, Baron Kato, the Minister of For- 
eign Affairs, was interrogated in the Japanese Parlia- 
ment as to the intentions of the Government with refer- 
ence to the restoration to China of Tsingtau, and in reply 
sald: 


Whether the Government is going to restore Tsingtau to China 
or not . . . is to be settled in the future and I am not in a 


*” MacMurray, p. 1859. 
* Japan assumed and exercised mining rights which Germany some 
time before the war had formally surrendered to China. 
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position to give any definite reply to this question. When fur- 
ther pressed to declare whether the Japanese Government had 
made any binding promises in the matter, he replied: ‘‘I assure 
you that the Government has never entered into any such con- 
tract with any foreign countries about the question of Tsingtau. 
The reason for which the government in its ultimatum requested 
Germany to restore the leased territory to China is just similar 
to that for which years ago the three Powers jointly requested 
Japan to restore to China the Liaotung Peninsula which Japan 
had occupied during the China-Japanese War. Mr. Ogawa said 
that if Germany accepted the Japanese ultimatum, the result 
would have been rather difficult to Japan, because there is a 
special contract between Germany and China as to the restoration 
of Tsingtau to China. But as you may know from the terms of 
the government’s ultimatum to Germany our intention was to 
cause Germany to restore T'singtau to China without any condi- 
tions or compensations whatever. 


The language which has been quoted was by no means 
free from ambiguities, but the intimation was clearly 
given that inasmuch as Germany had not made the sur- 
render in obedience to Japan’s ultimatum, and a military- 
operation on the part of Japan had been necessary before 
the Germans were driven out, the Japanese Government 
held itself no longer bound by the declarations in that 
ultimatum. 


Group I of the Twenty-One Demands of 1915. The ap- 
prehensions of the Chinese as well as of the other inter- 
ested Treaty Powers were seen to be fully justified when, 
early in 1915 (January 18), came the presentation to 
China by Japan of the Twenty-one Demands. The first 
group of these demands related to Shantung, and was as 
follows: 


The Governments of Japan and China being desirous of main- 
taining the peace of Eastern Asia and of further strengthening 
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the friendly relations existing between the two neighboring 
nations, agree to the following articles: 

1. The Chinese Government agrees that when the Japanese 
Government hereafter approaches the German Government for 
the transfer of all rights and privileges of whatsoever nature 
enjoyed by Germany in the Province of Shantung, whether 
secured by treaty or in any other manner, China shall give her 
full assent thereto. 

2. The Chinese Government agrees that within the Province 
of Shantung and along its sea border, no territory or island or 
land of any name or nature shall be ceded or leased to any third 
Power. | 

3. The Chinese Government consents to Japan building a 
railway from Chefoo or Lungkow to join the Kiaochow-Tsinanfu 
Railway. 

4, The Chinese Government agrees that for the sake of trade 
and for the residence of foreigners certain important places shall 
be speedily opened in the Province of Shantung as treaty ports, 
such necessary places to be jointly decided upon by the two gov- 
ernments by separate agreement. 


China’s Reply. As to the first of these demands the 
Chinese Government maintained that the matter was one 
which should be left for post bellum settlement. This 
being rejected by the Japanese representatives, the Chi- 
nese asked that the following declaration be made: 


The Japanese Government declares that when the Chinese Goy- 
ernment give their assent to the disposition of interests above 
referred to, Japan will restore the Leased Territory of Kiaochow 
_to China, and further recognizes the right of the Chinese Govern- 
ment to participate in the negotiations referred to above between 
Japan and Germany. 


In other words, it was asked that Japan reaffirm the 
declaration made by her in her ultimatum of August 15, 
1914, to Germany. 
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The Chinese representation also asked that, until the 
restoration of Kiaochow to China, the maritime customs, 
telegraphs, and post offices should continue to be admin- 
istered as before the war, and that Japanese troops out- 
side of the leased area be withdrawn. All of these pro- 
posals were rejected by the Japanese representatives. 

To the second demand, that a promise be given by China 
that within the Province of Shantung and along its sea 
border no territory or island or land of any name or 
nature should be ceded or leased to any third Power, 
China gave her assent.” 

To the third demand China expressed her willingness 
to assent provided she be given the privilege of building 
the railroad from Chefoo to Lungkow to connect with the 
Tsingtau-Tsinanfu Railway, in which case Japan was 
first to be approached for the necessary capital. This 
the Japanese agreed to. 

To the fourth demand, that additional ports in Shan- 
tung be opened to international trade, China assented, 
although, as she observed, ‘‘ this was a demand on the 
part of Japan for privileges additional to any that hith- 
erto had been enjoyed by Germany and was not an out- 
come of the hostilities between Japan and Germany, nor, 
in the opinion of the Chinese Government, was its accept- 
ance essential to the preservation of peace in the Far 
Hues teen ee 


* It is of interest to note that when, finally, Japan was obliged to 
admit the fact which at first she had denied, that she was making a 
series of demands upon China, the statement of these demands which 
she supplied to the other Treaty Powers as regards this non-alienation 
agreement, was to the effect that no cession or lease would be made to 
any foreign Power, which, of course, would include Japan. The demand 
that was actually made was that there would be no lease or cession to 
any third Power, the way thus being left open for leases or cessions to 
Japan. 


* China’s official History of the Sino-Japanese Treaties. 
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Revised Demands. In the revised demands, presented 
April 26, Group I was as follows: 


The Japanese Government and the Chinese Government, being 
desirous of maintaining the general peace in Eastern Asia and 
further strengthening the friendly relations and good neighbor- 
hood existing between the two nations, agree to the following 
articles : 


ARTICLE 1. The Chinese Government engages to give full as- 
sent to all matters upon which the Japanese Government may 
hereafter agree with the German Government, relating to the 
disposition of all rights, interests and concessions, which Ger- 
many, by virtue of treaties or otherwise, possesses in relation 
to the Province of Shantung. 


ARTICLE 2. (Changed into an exchange of notes.) The 
Chinese Government declares that within the Province of Shan- 
tung and along its coast no territory or island will be ceded or 
leased to any Power under any pretext. 


ARTICLE 3. The Chinese Government consents that as regards 
the railway to be built by China herself from Chefoo or Lungkow 
to connect with the Kiaochow-Tsinanfu railway, if Germany is 
willing to abandon the privilege of financing the Chefoo-Weihsien 
line, China will approach Japanese capitalists to negotiate for a 
loan. 

ARTICLE 4. The Chinese Government engages, in the interest 
of trade and for the residence of foreigners, to open by China 
herself as soon as possible certain suitable places in the Province 
of Shantung as Commercial Ports. 


(Supplementary Exchange of Notes.) 


The places which ought to be opened are to be chosen, and the 
regulations are to be drafted, by the Chinese Government, but the 
Japanese Ministers must be consulted before making a decision. 


Resulting Treaty and Notes. In their final form, as em- 
bodied in the treaty entered into as the result of the 
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ultimatum by Japan to China, the provisions relating to 
Shantung were as follows: “ 


ARTICLE 1. The Chinese Government agrees to give full as- 
sent to all matters upon which the Japanese Government may 
hereafter agree with the German Government relating to the 
disposition of all rights, interests and concessions which Ger- 
many, by virtue of treaties or otherwise, possesses in relation to 
the Province of Shantung. 

ARTICLE 2. The Chinese Government agrees that as regards 
the railway to be built by China herself from Chefoo or Lungkow 
to connect with the Kiaochow-Tsinanfu railway, if Germany 
abandons the privilege of financing the Chefoo-Weihsien line, 
China will approach Japanese capitalists to negotiate for a loan. 

ArtIcLE 8. The Chinese Government agrees in the interest 
of trade and for ihe residence of foreigners, to open by China 
herself as soon as possible certain suitable places in the Province 
of Shantung as Commercial Ports. 

ARTICLE 4. The present treaty shall come into force on the 
day of its signature. 


In an ‘‘ exchange of notes ’’ of even date with the 
treaty, China promised that ‘‘ within the Province of 
Shantung or along its coast no territory or island will be 
leased or ceded to any foreign Power under any pretext. ”’ 

Also that the places in Shantung to be opened as com- 
mercial ports ‘‘ will be selected and the regulations 
therefor will be drawn up, by the Chinese Government 
itself, a decision concerning which will be made after 
consulting with the Minister of Japan.’’ 

As regards the restoration to China of the leased area 
of Kiaochow, the following was also embodied in notes 
exchanged: : 


* For the texts of this Treaty and the Notes accompanying it, see 
MacMurray, p. 1216. MacMurray gives also the terms of the original 
Japanese Demands as reported by the Japanese Government as well as 
those reported by the Chinese Foreign Office. 
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When, after the termination of the present war, the leased 
territory of Kiaochow Bay is completely left to the free disposal 
of Japan, the Japanese Government will restore the said leased 
territory to China under the following conditions :— 

1. The whole of Kiaochow Bay to be opened as a Commercial 
mort.” 

2. A concession under the exclusive jurisdiction of Japan to 
be established at a place designated by the Japanese Government. 

3. If the foreign Powers desire it, an international concession 
may be established. 

4, As regards the disposal to be made of the buildings and 
properties of Germany and the conditions and procedure relating 
thereto, the Japanese Government and the Chinese Government 
shall arrange the matter by mutual agreement before the resto- 
ration. 


Effect of China’s Declaration of War Against Germany. 
On March 14, 1917, China severed diplomatic relations 
with Germany and on August 14 of the same year 
declared war against Germany and Austria-Hungary, at 
the same time declaring that all treaties, conventions and 
agreements between herself and those countries were 
abrogated.” 

There has been some controversy as to what was the 
effect of this declaration of abrogation as determined by 
general principles of international law and practice, and, 
consequently, as to what German rights in China were 
in existence at the end of the war to which, under the 
terms of the Sino-Japanese agreements of 1915, Japan 

might lay claim.” As will later appear, the Powers 


* The Lease Agreement of 1898 had covered only the waters of Kiao- 
chow Bay up to the high-water mark, and two points at the mouth of 
the Bay. 

** For the terms of the Chinese Declaration of War, see MacMurray, 
p. 1361. 

* Accepted international law recognizes that a declaration of war 
ipso facto does not abrogate all treaties between the countries con- 
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signatory to the Versailles Treaty of Peace of 1919 
appeared to accept the view that the German treaty rights 
in Shantung were still in existence and, therefore, might 
be subjects of treaty disposition. If, therefore, China 


cerned, but only those that are described as non-transitory in the sense 
of not passing along or continuing in force after, as well as before, 
a declaration of war. It is universally agreed that when a piece of 
territory has been transferred from one sovereignty to another by 
treaty, that cession is not annulled if, later, war is declared between the 
two countries. For example, as a legal proposition, there could be no 
claim that the outbreak in 1914 of war between Germany and France 
operated, ipso facto, to annul the provision of the treaty of Frankfort 
of 1871 which provided for the annexation by Germany of the former 
French provinces of Alsace and Lorraine. The matter is not so clear, 
however, with reference to such railway and mining rights as Germany 
had obtained in Shantung by treaty, nor even as to the area of Kiao- 
chow which was not ceded outright to Germany, but merely leased for 
a term of ninety-nine years and with the express reservation to China 
of her sovereignty over the territory thus leased. Dr. John C. Fer- 
guson, in his testimony before the Committee on Foreign Affairs of the 
United States Senate, in answer to the question as to the theory under 
which China could claim that, by her Declaration of War against Ger- 
many, her agreement to transfer the German rights to Japan, had 
become inoperative, said: “May I say that in that matter the Chinese 
Government took the advice of two eminent French international law- 
yers. If the Committee will excuse me from mentioning names, I will 
not mention names, but I am stating what is within my own individual 
knowledge, that she took the advice of two eminent French interna- 
tional lawyers, of the most eminent Russian jurist who was known to 
the President of the Board of Foreign Affairs, who had formerly been 
Minister in St. Petersburg; of an eminent Dutch jurist of Holland, and 
of an eminent international jurist from Belgium, and based her claim 
on the advice which was given to her by those jurists, that is, that her 
declaration of war against Germany, notwithstanding her contract 
which had already been made in 1915 with Japan, of itself vitiated not 
only the German lease, but also the treaty with Japan.” Asked if that 
was the unanimous opinion of the jurists consulted, Dr. Ferguson re- 
plied that it was. 

For the text of a collective note of the diplomatic representatives 
of the Allies at Peking to the Chinese Foreign Office setting forth cer- 
tain advantages which their governments were disposed to accord to 
China in recognition of her entrance into the war, see MacMurray, note, 
p. 1363. 
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had signed the Versailles Treaty, there would have been 
no ground upon which she could have continued to claim 
that these rights had gone out of existence at the time 
that she declared abrogated all existing treaties and 
agreements between herself and Germany.” 


Agreements of September 24, 1918. The various acts of 
Japan in Shantung had not failed to arouse consider- 
able opposition upon the part of the people of that 
province as well as from the authorities at Peking. The 
Chinese Government was, however, in no military or 
financial position to enforce its rights, and was therefore 
compelled on September 24, 1918, to make important 
concessions to Japan in return for certain promises upon 
its part. This arrangement between the two countries 
was embodied in a series of notes, dated September 24, 
1918, exchanged between the Japanese Minister for 
Foreign Affairs and the Chinese Minister at Tokyo.” 

Baron Goto, on behalf of the Japanese Government, 
wrote: 


In view of the friendly relations existing between your country 
and Japan, and in pursuance of the spirit of harmony and recon- 
ciliation, the Imperial Government considers it proper that the 
various questions in Shantung should be arranged in the follow- 
ing manner, and has decided to bring the matter to the notice of 
your Government :— 

With regard to the Japanese troops stationed along the Kiao- 
chow-Tsinan Railway, all the troops shall be concentrated at 
Tsingtao except for the stationing of a detachment at Tsinan. 


** By a presidential mandate, approved by the Peking Parliament, the 
Chinese Government in September, 1919, declared at an end the war 
against Germany. 

* MacMurray, p. 1445. These notes, together with the formal loan 
agreement of September 28, 1918, relating to the Tsinanfu-Shuntehfu 
and Kaomi-Hsuchow extensions of the Shantung Railway, presently to 
be mentioned, were not made public until February, 1919, when, at the 
Paris Conference, the production of any secret engagements that might 
exist was asked for by the other Powers. 
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The guarding of the Kiachow-Tsinan Railway is to be under- 
taken by your Government by the organization of a police force 
for the purpose. 

The expenditure required for the maintenance of the police 
force shall be defrayed by the Kiaochow-Tsinan Railway. 

Japanese shall be engaged for the headquarters of this police 
force, at the principal railway stations and at the police training 
school. 

Chinese are to be engaged as employees on the Kiaochow-Tsi- 
nan Railway. 

When the status of the Kiaochow-Tsinan Railway shall have 
been established it shall be conjointly worked by Japanese and 
Chinese. 

The Civil Administration now in force shall be abolished. 


To this note the Chinese Minister replied with the 
statement that the Chinese Government gladly agreed to 
its provisions, but the agreement or arrangement was 
never ratified by the Parliament at Peking, and the 
Chinese people, with practical unanimity, have denied its 
binding force. 


Japanese Gain Additional Railway Concessions in Shan- 
tung. At this same time, also, notes were exchanged 
between the Chinese Minister at Tokyo and the Japanese 
Minister for Foreign Affairs by which Japanese interests 
were promised the right to build, for the account of the 
Chinese Government, extensions of the Tsingtao-Tsinan 
Railway from Kaomi to Hsuchowfu and from Tsinanfu 
to Shuntehfu. 'These extensions, it is to be observed, 
were the same as those which had been granted to Ger- 
man interests by an exchange of notes of December 31, 
1913. 

On September 28, 1918, a contract®*® was signed 


*® For translation of this contract and of the exchange of notes on 
which it was based, see MacMurray, p. 1450. 
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between a syndicate of Japanese financial interests and 
the Chinese Minister at Tokyo, according to which the 
sum of 20,000,000 yen was to be immediately advanced to 
the Chinese Government for the building of these railway 
extensions. 

Upon this same date was signed also the agreement 
for the financing of the additional railways in Manchuria 
which have been earlier mentioned. 


War Participation Loan. Also, on the same date, Sep- 
tember 28, 1918, was signed by the Chinese Minister at 
Tokyo and the Japanese Minister for Foreign Affairs 
the so-called ‘‘ War Participation ’’ loan contract,” 
which called for the underwriting by Japanese financial 
interests of 20,000,000 yen Chinese Government treasury 
certificates. This financial undertaking was declared to 
be ** in accordance with the object of the Sino-Japanese 
military co-operation agreement ’’—an agreement that 
is elsewhere referred to *—the purpose being to provide 
funds for the Chinese Government ‘‘ for organizing a 
defensive army so as to be able to fulfil its co-operative 
duties, and also because of the expenses in participating 
in the war ’’—that is, the Great War.” 


China at the Paris Peace Conference. The facts which 
have been set forth show the rights in Shantung pos- 
sessed by Germany or Japan at the time of the convening 
of the Powers at Paris for determining the conditions of 
peace to be presented to the Central European Powers. 


*! Hor translation of this loan contract and accompanying documents, 
see MacMurray, p. 1446. 

See post, p. 1006. 

In fact, the funds were used to support the northern military party 
in its contest with the southern or self-styled “Constitutional” party 
with its headquarters at Canton. 
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Upon the face of the documents which have been 
described or quoted it is seen that Japan had a legal or 
contractual right to remain in possession of the former 
German rights in Shantung if the Powers were willing 
to hold China to her agreements of 1915 notwithstanding 
the circumstances under which they were exacted of her 
by Japan. By the treaties of 1915 China had explicitly 
agreed to this, Japan upon her part making certain con- 
ditional promises regarding the return of the leased area 
of Kiaochow to China. And, as to the Tsingtao-T'sin- 
anfu Raiiway, which has been the property of a German 
corporation and therefore might conceivably have been 
deemed not to be public property to which the Japanese 
might take title, the notes of September 24, 1918, looked 
to the transformation of this railway company into a 
joint Sino-Japanese enterprise. Thus, as a purely tech- 
nical proposition, all that appeared to be necessary in 
order to perfect Japan’s title to the Shantung rights was 
that Germany, in the treaty of peace, should give her 
assent to the transfer—an assent which she had no power 
to give under the Lease Convention of 1898, but which 
could be given under the Sino-Japanese agreements of 
1915, provided they were to be held valid. 

Against this final disposition of the German rights in 
Shantung, the Chinese delegates to the Paris Conference 
advanced two legal propositions: (1) that the German 
rights had gone out of existence at the time that China 
declared the abrogation of all treaties between herself 
and Germany; and (2) that the agreements of 1915 should 
be held void because of the circumstances under which 
China’s consent to them had been obtained. 

It cannot be maintained that these two propositions 
were of conclusive weight if judged purely from the 
standpoint of technical public law. The real strength in 
China’s case was upon its ethical side. 
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Especially China hoped for the support of the Ameri- 
can delegation in view of the long-established policy of 
that country in the Far East as well as of the fact 
that China had entered the war upon suggestion of the 
American Government. As to the Entente Powers, what- 
ever hopes China may have had of their favorable action 
or influence were soon shown to be futile because of 
certain engagements, which it now transpired, they had 
entered into early in 1917 with Japan.** 


Secret Engagements of 1917 of the Entente Powers With 
Japan. On February 16, 1917, the British Ambassador 
at Tokyo sent to the Japanese Minister for Foreign 
Affairs a letter in which, after referring to the fact that 
the Japanese Government had asked for assurances 
regarding Japan’s succession to the German rights in 
Shantung, he said: 


His Britannic Majesty’s Government accede with pleasure to 
request of the Japanese Government for an assurance that they 
will support Japan’s claims in regard to the disposal of Ger- 
many’s rights in Shantung and possessions in the islands north 
of the equator on the occasion of the Peace Conference; it being 
understood that the Japanese Government will in the eventual 
peace settlement treat in the same spirit Great Britain’s claims 
to the German Islands south of the equator. 


On February 19, the Japanese Minister sent to the 
French and Russian Ambassadors at Tokyo a note in 
which, after some introductory statements, he said: 


The Imperial Japanese Government believes that the moment 
has come for it also to express its desires relative to certain con- 
ditions of peace essential to Japan and to submit them for the 
consideration of the Government of the French Republic [Empire 
of Russia]. 


* MacMurray, p. 1154. 
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The French [Russian] Government is thoroughly informed of 
all the efforts the Japanese Government has made in a general 
manner to accomplish its task in the present war, and particu- 
larly to guarantee for the future the peace of Oriental Asia and 
the security of the Japanese Empire, for which it is absolutely 
necessary to take from Germany its bases of political, military 
and economic activity in the Far Hast. 

Under these conditions the Imperial Japanese Government pro- 
poses to demand from Germany at the time of the peace negotia- 
tions the surrender of the territorial rights and special interests 
Germany possessed before the war in Shantung and the islands 
situated north of the equator in the Pacifie Ocean. 

The Imperial Government confidently hopes the Government of 
the French Republic [Russia], realizing the legitimacy of these 
demands, will give assurance that, her case being proved, Japan 
may count upon its full support on this question. 

It goes without saying that reparation for damages caused to 
the life and property of the Japanese people by the unjustifiable 
attacks of the enemy, as well as other conditions of peace of a 
character common to all the Entente powers, are entirely outside 
the consideration of the present question.*® 


Replying to this communication, the French Ambas- 
sador, on March 1, said: 


The Government of the French Republic is disposed to give the 
Japanese Government its accord in regulating at the time of the 
peace negotiations questions vital to Japan concerning Shantung 
and the German Islands in the Pacific north of the equator. It 
also agrees to support the demands of the Imperial Japanese 
Government for the surrender of the rights Germany possessed 
before the war in the Chinese province and these islands. 

M. Briand demands, on the other hand, that Japan give its 
support to obtain from China the breaking of the diplomatic rela- 


* The only text which we have of this note is that published by the 
Associated Press, and there is internal evidence that the translating is 
not wholly accurate. 
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tions with Germany, and that it give this act desirable signifi- 
eance.*° 

The consequences of this in China should be the following: 

First—Handing passports to the German diplomatic agents 
and consuls. 

Second—The obligations of all under German jurisdiction to 
leave Chinese territory. 

Third—The internment of German ships in Chinese ports and 
the ultimate requisition of these ships in order to place them at 
the disposition of the Allies following the example of Italy and 
Portugal. According to the information of the French Govern- 
ment, there are fifteen German ships in Chinese ports, totaling 
about 40,000 tons. 

Fourth—Requisition of German commercial houses established 
in China; forfeiting the right of Germany in the coneessions she 
possesses In certain parts of China. 


Russia, on February 20, gave to Japan the assurances 
she desired; and on March 14 a similar assurance, though 
in a different manner, was given by Italy to the Japanese 
Ambassador at Rome. 


President Wilson’s Position. It is known that President 
Wilson was very unwilling to concede to Japan her claim 
to the German rights in China, but that he felt con- 
strained to do so in view of the fact that Great Britain, 
France and Italy all held themselves obliged to make 
good their promises to Japan and that Japan insisted 
upon their fulfilment and threatened to withdraw from 
the Conference in case this was not done.** 


* Twice earlier Japan had vetoed the proposition that China should 
enter the war upon the Allied side. 

Tt is also known that the other members of the American Delega- 
tion to the Conference—Secretary Lansing, General Bliss, and Mr. 
White—had advised the President that, in their opinion, Japan’s de- 
mands should not be yielded to. Later, Secretary Lansing, testifying, 
on August 6, 1919, before the Committee on Foreign Relations of the 
United States Senate, said: 
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The Treaty of Peace: Shantung Provisions. The section 
of the Treaty of Peace, as finally signed, dealing with the 
status of Shantung, reads as follows: 


ARTICLE 156. Germany renounces in favor of Japan, all her 
rights, title, and privileges—particularly those concerning the 
territory of Kiaochow, railways, mines and submarine cables— 
which she acquired in virtue of the Treaty concluded by her with 
China on March 6, 1898, and of all other arrangements relative 
to the Province of Shantung. 

All German rights in the Tsingtao-Tsinanfu Railways, inelud- 
ing its branch lines, together with its subsidiary property of all 


“Question. Was the Shantung decision [in the “Council of Three’’] 
made in order to have the Japanese signatures to the league of na- 
tions? 

“Answer. That I cannot say. 

“Question. In your opinion was it? 

“Answer. I would not want to say that, because I really have not 
the facts on which to form an opinion along that line. 

“Question. Would the Japanese signatures to the League of Nations 
have been obtained if you had not made the Shantung agreement ? 

“Answer. I think so. 

“Question. You do? 

“ Answer. I think so. 

“Question. So that even though Shantung had not been delivered to 
Japan, the League of Nations would not have been injured? 

“Answer. I do not think so. 

“Question. And you would have had the same signatures that you 
have now? 

“Answer. Yes; one more, China. 

“Question. One more, China. So that the result of the Shantung 
decision was simply to lose China’s signature rather than to gain 
Japan’s? 

“Answer. That is my personal view, but I may be wrong about it. 

“Question. Why did you yield on a question on which you thought 
you ought not to yield and that you thought was a principle? 

“Answer. Because naturally we were subject to the direction of the 
President of the United States. 

“Question. And it was solely because you felt that you were subject 
to the decision of the President of the United States that you yielded? 

“Answer. Yes.” 

In a Conference held at the White House on August 19, 1910, be- 
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kinds, stations, shops, fixed and rolling stock, mines, plant and 
material for the exploitation of the mines, are to remain ac- 
quired by Japan, together with all rights and privileges attaching 
thereto. 

The German submarine cables from Shanghai and from Tsing- 
tao to Chefoo, with all the rights, privileges and properties at- 
taching thereto, are similarly acquired by Japan, free and clear 
of all charges and encumbrances. 

ARTICLE 157. The movable and immovable property owned by 
the German State in the territory of Kiaochow, as well as all the 
rights which Germany might claim in consequence of the works 
or improvements made or of the expenses incurred by her, di- 
rectly or indirectly, in connection with this territory, are to 
remain acquired by Japan, free and clear of all charges and 
encumbrances. 


tween the President and Members of the Senate Committee, the Presi- 
dent’s attention was called to the statement by his Secretary of State 
that in his, the Secretary’s, opinion Japan would have signed, even 
though her demands with regard to Shantung had not been satisfied. 
To this the President replied, “Well, my conclusion is different from 
his.” The following questions and answers ensued: 

“Question. You could not have got the signature of Japan if you 
had not given Shantung to Japan? 

“Answer. That is my judgment. 

“Question. You say you were notified to that effect? 

“Answer. Yes, sir. 

“Question. As I understand, you were notified that they [the Jap- 
anese Delegates] had instructions not to sign unless this was included? 

“Answer. Yes. 


“Question. You would have much preferred to have a different dis- 
position, notwithstanding the promise to Japan in the treaty, would 
you not? 

“Answer. Yes, sir.” 

At this same Conference the President, when asked when he first 
learned of the agreements which the Entente Powers had made with 
Japan in 1917 with regard to German interests in the Far East, replied 
that they had been disclosed to him for the first time after he reached 
Paris. Asked if that was the first knowledge of them obtained by the 
American Government, he replied that it was unless there was in- 
formation in the Department of State of which he knew nothing. 
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ARTICLE 158. Germany shall hand over to Japan within 
three months from the coming into force of the present Treaty, 
the archives, registers, plans, title-deeds and documents of every 
kind, wherever they may be, relating to the administration, 
whether civil or military, financial, judicial or other, of the terri- 
tory of Kiaochow. 

Within the same period Germany shall give particulars to 
Japan of all treaties, arrangements or agreements relating to the 
rights, title or privileges referred to in the two preceding articles. 


The Treaty of Peace: German Rights and Interests in 
China Other Than Those in Shantung. The following are 
the provisions of the Versailles Treaty of 1919 which 
relate specifically to German rights and interests in China 
other than those in Shantung: ** 


ARTICLE 118. In territory outside her European frontiers as 
fixed by the present Treaty, Germany renounces all rights, titles 
and privileges whatever in or over territory which belonged to 
her or to her allies, and all rights, titles and privileges whatever 
their origin which she held as against the Allied and Associated 
Powers. 

Germany hereby undertakes to recognize and to conform to 
the measures which may be taken now or in the future by the 
Principal Allied and Associated Powers, in agreement where 
necessary with third Powers, in order to carry the above stipula- 
tion into effect. 


ARTICLE 128. Germany renounces in favour of China all 
benefits and privileges resulting from the provisions of the final 
Protocol signed at Peking on September 7, 1901, and from all 
annexes, notes and documents supplementary thereto. She like- 
wise renounees in favour of China any claim to indemnities ac- 
eruing thereunder subsequent to March 14, 1917. 


ARTICLE 129. From the coming into force of the present 


* See post, Chap. xLi, for the provision of the Treaty with refer- 
ence to opium. 
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Treaty the High Contracting Parties shall apply, in so far as 
concerns them respectively : 

(1) The Arrangement of August 29, 1902, regarding the new 
Chinese customs tariff ; 

(2) The Arrangement of September 27, 1905, regarding 
Whang-Poo, and the provisional supplementary Arrangement of 
April 4, 1912. 

China, however, will no longer be bound to grant to Germany 
the advantages or privileges which she allowed Germany under 
these Arrangements. 

ARTICLE 180. Subject to the provisions of Section VIII of 
this Part, Germany cedes to China all the buildings, wharves and 
pontoons, barracks, forts, arms and munitions of war, vessels of 
all kinds, wireless telegraph installations and other public prop- 
erty belonging to the German Government, which are situated or 
may be in the German Concessions at Tientsin and Hankow or 
elsewhere in Chinese territory. 

It is understood, however, that premises used as diplomatic or 
consular residences or offices are not included in the above ces- 
sion, and, furthermore, that no steps shall be taken by the Chi- 
nese Government to dispose of the German public and private 
property situated within the so-called Legation Quarter at Peking 
without the consent of the Diplomatic Representatives of the 
Powers which, on the coming into force of the present Treaty, 
remain Parties to the Final Protocol of September 7, 1901. 

ARTICLE 131. Germany undertakes to restore to China within 
twelve months from the coming into force of the present Treaty 
all the astronomical instruments which her troops in 1900-1901 
carried away from China, and to defray all expenses which may 
be incurred in effecting such restoration, including the expenses 
of dismounting, packing, transporting, insurance and installation 
in Peking. 

ARTICLE 182. Germany agrees to the abrogation of the leases 
from the Chinese Government under which the German Conces- 
sions at Hankow and Tientsin are now held. 

China, restored to the full exercise of her sovereign rights in 
the above areas, declares her intention of opening them to inter- 
national residence and trade. She further declares that the abro- 
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gation of the leases under which these concessions are now held 
shall not affect the property rights of nationals of Allied and 
Associated Powers who are holders of lots in these concessions. 

ARTICLE 1383. Germany waives all claims against the Chinese 
Government or against any Allied or Associated Government 
arising out of the internment of German nationals in China and 
their repatriation. She equally renounces all claims arising out 
of the capture and condemnation of German ships in China, or 
the liquidation, sequestration or control of German properties, 
rights and interests in that country since August 14, 1917. This 
provision, however, shall not affect the rights of the parties inter- 
ested in the proceeds of any such liquidation, which shall be 
governed by the provisions of Part X (Economic Clauses) of the 
present Treaty. 

ARTICLE 184. Germany renounces in favour of the Govern- 
ment of His Britannic Majesty the German State property in the 
British Concession at Shameen at Canton. She renounces in fa- 
vour of the French and Chinese Governments conjointly the 
property of the German school situated in the French Conces- 
sion at Shanghai. 

ARTICLE 260. Without prejudice to the renunciation of any 
rights by Germany on behalf of herself or of her nationals in the 
other provisions of the present Treaty, the Reparation Commis- 
sion may within one year from the coming into force of the pres- 
ent Treaty demand that the German Government become pos- 
sessed of any rights and interests of German nationals in any 
public utility undertaking or in any concession operating in Rus- 
sia, China, Turkey, Austria, Hungary and Bulgaria, or in the 
possessions or dependencies of these States or in any territory 
formerly belonging to Germany or her allies, to be ceded by Ger- 
many or her allies to any Power or to be administered by a Man- 
datory under the present Treaty, and may require that the Ger- 
man Government transfer, within six months of the date of 
demand, all such rights and interests and any similar rights and 
interests the German Government may itself possess to the Repa- 
ration Commission. 

Germany shall be responsible for indemnifying her nationals 
so dispossessed, and the Reparation Commission shall credit Ger- 


JAPANESE IN SHANTUNG 277 


many, on account of sums due for reparation, with such sums in 
respect of the value of the transferred rights and interests as may 
be assessed by the Reparation Commission, and the German Gov- 
ernment shall, within six months from the coming into force of 
the present Treaty, communicate to the Reparation Commission 
all such rights and interests, whether already granted, contingent 
or not yet exercised, and shall renounce on behalf of itself and its 
nationals in favour of the Allied and Associated Powers all such 
rights and interests which have not been so communicated. 


China Refuses to Sign the Treaty of Peace With Germany. 
The Chinese delegates, upon instructions from their Gov- 
ernment, refused to sign the Treaty of Peace because of 
Articles 156, 157, and 158. On May 4, the delegation had 
sent to the Council of Prime Ministers a formal protest 
regarding the action that was contemplated by the Coun- 
cil, and on May 6 filed a reservation at the Plenary Ses- 
sion of the Conference, with regard to the future status of 
the German rights in China. On May 26, the Chinese 
delegation formally notified the other Powers that China 
would sign the treaty subject to this reservation. This, 
they were informed, they would not be permitted to do. 
The delegation then asked that the reservation be made 
an ‘‘ annex ’’ to the treaty. This permission was also 
denied. This reservation was to the effect that, by 
signing the treaty, China should not be precluded from 
demanding at a suitable moment the reconsideration of 
the Shantung question. 

Earlier in the conference the Chinese had offered to 
accept an arrangement under which the German rights in 
Shantung should be ceded to Japan, provided the Council 
of Four [Great Britain, the United States, France and 
Italy] was made joint trustee, and the promise given that 
Shantung and Tsingtao would be returned to China 
within a year. In this case China would agree to repay 
to Japan the expenses occurred in capturing T'singtao 
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from the Germans, and to make that city an international 
port during the time that other foreign ‘‘ settlements ”’ 
might exist in China. This compromise was rejected, 
Japan having asserted that it would not be acceptable to 
her. 


Japan’s Promise to Restore Shantung to China. Although 
the Treaty of Peace contains no provision to that effect, 
it has been stated by President Wilson, and acknowledged 
by the Japanese Foreign Office, that at Paris the Japa- 
nese delegation gave an oral undertaking to restore to 
China all of the German rights in Shantung which she 
was to receive except those of an economic character, and 
the right to establish a ‘‘ concession ’’ at Tsingtao. It 
soon appeared, however, that there was a difference 
of opinion on the part of President Wilson and of the 
Japanese Minister for Foreign Affairs as to precisely 
what the Japanese had undertaken to return, and under 
what conditions. 

President Wilson at the conference with members of 
the Committee on Foreign Relations of the Senate, held 
at the White House on August 19, 1919, when asked as to 
the promise that Japan had made, said: ‘‘ I cannot be 
confident that I can quote it literally, but I know that I 
can quote it in substance. It was that Japan should 
return to China in full sovereignty the old Province of 
Shantung so far as Germany had had any claims upon 
it, preserving to herself the right to establish a residen- 
tial district at Tsingtao, which is the town on Kiaochow 
Bay; that with regard to the railways and mines she 
should retain only the rights of an economic concession 
there, with the right, however, to maintain a special body 
of police on the railway, the personnel of which should 
be Chinese under Japanese instructors nominated by the 
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managers of the [railway] company and appointed by 
the Chinese Government. I think that is the whole of it.’’ 

Asked if the understanding was oral, the President 
said that it was ‘‘ technically oral, but literally written 
and formulated, and the formulation agreed upon.’’ 

Asked further when the return of the Shantung rights 
to China was to be made, the President replied: ‘‘ That 
was left undecided, but we were assured at the time that 
it would be as soon as possible.’’ *° 


President Wilson Corrects Viscount Uchida’s Version of 
the Agreement. In August, 1919, the Japanese Minister 
for Foreign Affairs, Viscount Uchida, issued the follow- 
ing statement as to the understanding of his Government 
with regard to the promises that had been made at Paris, 
and the intentions of his Government in the premises: 


It appears that, in spite of the official statement which the 
Japanese Delegation at Paris issued on May 5 last, and which I 
fully stated in an interview with the representatives of the press 
on May 17, Japan’s policy respecting the Shantung question 
is little understood or appreciated abroad. 

It will be remembered that in the ultimatum which the Japa- 
nese Government addressed to the German Government on Au- 
gust 15, 1914, they demanded of Germany to deliver, on a date 
not later than September 15, 1914, to the Imperial authorities, 
without condition or compensation, the entire leased territory of 
Kiao-Chau with a view to eventual restoration of the same to 
China. The terms of that demand have never elicited any pro- 
test on the part of China or any other allied or associated Powers. 

Following the same line of policy, Japan now claims as one of 
the essential conditions of peace that the leased territory of Kiao- 
Chau should be surrendered to her without condition or compen- 
sation. At the same time abiding faithfully by the pledge which 
she gave to China in 1915, she is quite willing to restore to China 
the whole territory in question and to enter upon negotiations 


” Congressional Record, August 20, 1919. 
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with the Government at Peking, as to the arrangement necessary 
to give effect to that pledge as soon as possible after the treaty of 
Versailles shall have been ratified by Japan. 

Nor has she any intention to retain or to claim any rights which 
affect the territorial sovereignty of China in the province of 
Shantung. The significance of the cause appearing in Baron 
Makino’s statement of May 5, that the policy of Japan is to hand 
back the Shantung peninsula in full sovereignty to China, retain- 
ing only the economic privileges granted to Germany, must be 
clear to all. 

Upon arrangement being arrived at between Japan and China 
for the restitution of Kiao-Chau, the Japanese troops at present 
guarding that territory and the Kiao-Chau-Tsinanfu Railway 
will be completely withdrawn. 

The Kiao-Chau-Tsinanfu Railway is intended to be operated as 
a joint Sino-Japanese enterprise without any discrimination in 
treatment against the people of any nation. 

The Japanese Government have, moreover, under contempla- 
tion proposals for the re-establishment in Tsingtao of a general 
foreign settlement, instead of the exclusive Japanese settlement 
which by the agreement of 1915 with China they are entitled to 
claim.*° 


This statement of the obligations conceived by the 
Japanese Government to have been imposed upon it by 
the promises of its representatives at Paris, by no means 
accorded with President Wilson’s understanding of them, 
and he therefore found it necessary, on August 6, to issue 
the following public statement : 


The Government of the United States has noted with the great- 
est interest the frank statement made by Viscount Uchida with 
regard to Japan’s future policy respecting Shantung. The state- 
ment ought to serve to remove misunderstandings which had 
begun to accumulate about this question. 

* With regard to this possible abandonment of an exclusive Japanese 
Settlement at Tsingtao. Viscount Uchida’s statement aroused much 


adverse criticism in the Japanese newspapers from his political oppo- 
nents in Japan. 
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But there are references in the statement to an agreement 
entered into between Japan and China in 1915 which might be 
misleading if not commented upon in the light of what occurred 
in Paris when the clauses of the Treaty affecting Shantung were 
under discussion. I therefore take the liberty of supplementing 
Viscount Uchida’s statement with the following: 

In the conference of the 30th of April last, where this matter 
was brought to a conclusion among the heads of the principal 
Allied and Associated Powers, the Japanese delegates, Baron 
Makino and Viscount Chinda, in reply to a question put by my- 
self, declared that: 

The policy of Japan is to hand back the Shantung peninsula 
in full sovereignty to China, retaining only the economic privi- 
leges granted to Germany, and the right to establish a settlement 
under the usual conditions at Tsingtao. 

The owners of the railway will use special police only to insure 
security for traffic. They will be used for no other purpose. 

The police forces will be composed of Chinese, and such Japa- 
nese instructors as the directors of the railway may select will be 
appointed by the Chinese Government. 

No reference was made to this policy being in any way depend- 
ent upon the execution of the agreement of 1915 to which Count 
Uchida appears to have referred. Indeed, I felt it my duty to 
say that nothing that I agreed to must be construed as an acqui- 
escence on the part of the Government of the United States in the 
policy of the notes exchanged between China and Japan in 1915 
and 1918, and reference was made in the discussion to the en- 
forcement of the agreements of 1915 and 1918 only in case China 
failed to co-operate fully in carrying out the policy outlined in 
the statement of Baron Makino and Viscount Chinda. 

I have, of course, no doubt that Viscount Uchida had been ap- 
prised of all the particulars of the discussion in Paris, and I am 
not making this statement with the idea of correcting his, but 
only to throw a fuller light of clarification upon a situation which 
ought to be relieved of every shadow of obscurity or misappre- 
hension. 
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Correspondence Between China and Japan in 1920-1921. In 
a statement issued at Tokyo on June 15, 1920, the 
Japanese ministry of Foreign Affairs had expressed 
regret that, though it had sought to open negotiations 
with China for the restoration of Kiaochow to China and 
the settlement of other matters relating thereto, it had 
received no reply to its communication of January 24, 
1920, until May 22, when the Chinese Government had 
said (in part): 


The Chinese Government have noted that it is the intention of 
the Japanese Government now that the Treaty of Peace [with 
Germany] has come into force to restore Kiaochow to China and 
to prepare for the withdrawal of the troops from along the Kiao- 
chow-Tsinanfu Railway. China, however, has not signed the 
Treaty of Peace with Germany, and is not therefore in a position 
to negotiate directly with Japan on the question of Tsingtao on 
the basis of thai Treaty. Furthermore, as the Japanese Minister 
at Peking is very well aware, the whole people of China have as- 
sumed a strongly antagonistic attitude in regard to the question 
in hand. For these two reasons, and because of the importance 
they have attached to amity between Japan and China, the Chi- 
nese Government naturally felt it inconvenient to make a reply 
at the time. On the other hand, the Japanese military establish- 
ments within and without the leased territory of Kiaochow have 
been rendered unnecessary and, as it is the hearty desire of the 
people and Government of China to have the conditions along 
the Shantung Railway restored to the pre-war footing, the Chi- 
nese Government proposes to form at an early date a proper 
organization to take the place of the Japanese troops in guarding 
the whole line. However, this proposition has nothing to do with 
the settlement of the question of Kiaochow and the Chinese Gov- 
ernment trust that the Japanese Government will not delay the 
withdrawal of the troops on account of that question. 


To this communication the Japanese Government 
replied by asserting that the Chinese Government had 
given its formal agreement to the disposition that might 
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be made, and which was made in the Treaty of Versailles, 
of the German rights in Shantung. As to the withdrawal 
of its troops stationed in Shantung, it declared that this 
was but one of the several questions to be determined 
when a settlement of the Shantung Question as a whole 
should be reached.** 


Japanese Note of September 7, 1921. On September 7, 
1921, the Japanese Government again addressed the 
Chinese Government with reference to Shantung, this 
time stating specifically the conditions upon which it was 
prepared to settle the entire controversy. As these con- 
ditions and the Chinese answer to them constituted, in 
considerable measure, the basis upon which the ‘‘ Con- 
versations ’’ were carried on, it is desirable to state them 
in full. They were as follows: 


1. To return to China the Lease of the Kiaochow Bay Territory 
and the right relating to the Neutral Zone. 

2. In case the Chinese Government on its own initiative throws 
open the entire Leased Territory as a commercial port, recognizes 
the liberty of residence, commerce, industry, agriculture, and 
other lawful undertakings of foreigners, and respects and recog- 
nizes the vested rights of foreigners, the Japanese Government 
agrees to the withdrawal of the proposal for the establishment of 
a special and international settlement. With a view to foreign 
residence and commerce the Chinese Government will as soon as 
possible throw open suitable cities and marts in the Province of 
Shantung. The regulations governing the opening as marts of 
the above-mentioned places will be formulated by the Chinese 
Government in consultation with the interested countries. 

8. The Shantung Railway and the mines thereto appertaining 
are to be considered as an organization under joint Chinese and 
Japanese operation. 


* For the foregoing correspondence, see China Year Book, 1921-1922, 
pp. 716-719. 
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4, All preferences and options relating to the employment of 
persons and the supply of capital and materials that are based on 
the Kiaochow Convention are to be renounced. 

5. The right to the extension of the Shantung Railway and 
any option with regard to the Chefoo-Weihsien and other rail- 
ways are to be assigned to the common undertakings of the new 
Consortium. 

6. The Customs Administration at Tsingtao is to be made even 
more truly and clearly than the system under the German 
régime an integral part of the Chinese Customs Administration. 

7. The Administrative government properties within the 
Leased Territory is in principle to be ceded to China, but further 
agreements will be made relating to the administration and main- 
tenance of public constructions. 

8. For the conclusion of further agreements relative to the 
details involved in the execution of the above-mentioned arrange- 
ments and to other matters the Chinese and Japanese Govern- 
ments shall as soon as possible appoint delegates. 

9. Although further agreements are to be concluded between 
China and Japan relative to the organization of the Special 
Police Force for the Shantung Railway, upon the receipt of the 
notification from the Chinese Government of the organization of 
the Police Force the Japanese Government shall, according to its 
repeated declarations, immediately announce the withdrawal of 
its troops and shall withdraw them upon the handing over of the 
functions of policing the railway to the Police Force. 


China’s Answer. ‘'he answer of the Chinese Govern- 
ment, dated October 5, declared: 


The reason why China has not until now been able to com- 
mence negotiations with Japan is because of the fact that the 
basis upon which Japan claims to negotiate are all of a nature 
either highly objectionable to the Chinese Government and the 
the Chinese people, or such to which they have never given their 
recognition. . . . After careful consideration the Chinese Goy- 
ernment feels that much in Japan’s new proposals is still incom- 
patible with the repeated declarations of the Chinese Govern- 


JAPANESE IN SHANTUNG. 285 


ment, with the hopes and expectations of the entire Chinese 
people, and with the principles laid down in treaties between 
China and the Foreign Powers. If these proposals are to be 
considered the final concession on the part of Japan, they surely 
fall short to prove the sincerity of Japan’s desire to settle the 
question. 


The Chinese communication then went on to examine, 
seriatim, the Japanese proposals, indicating the respects 
in which they were deemed unsatisfactory. The lease of 
Kiaochow, it was declared, had expired immediately upon 
China’s declaration of war against Germany and, there- 
fore, Japan had over that area nothing more than bare 
military possession—no leasehold right whatever. Agri- 
cultural pursuits, it was said, concern a fundamental 
means of existence of the people of a country and, accord- 
ing to the usual practice of all countries, foreigners are 
not permitted, without express authority, to engage in 
them. The opening of additional Treaty Ports in Shan- 
tung was one to be determined wholly by China’s judg- 
ment. The joint operation of the Shantung Railway, the 
Chinese Government declared, ‘‘ is objected to by the 
entire Chinese people.’’ The Custom House at Tsingtao 
should be under the complete control and management of 
the Chinese Government and should have a status no dif- 
ferent from that of any other Custom House in the 
Chinese Maritime Customs Administration. All public 
properties in the former leased area should be handed 
over to China without conditions necessitating special 
arrangements. The Japanese troops in Shantung should 
be immediately withdrawn and without regard to the 
restoration of the Kiaochow territory. The communica- 
tion closed with the statement that ‘‘in view of the 
marked difference of opinion between the two countries, 
and apprehending that the case may long remain unset- 
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tled, China reserves to herself the freedom of seeking a 
solution of the question whenever a suitable occasion 
presents itself.’’ 

Ou October 18, 1921, the Japanese Government again 
submitted a long communication to the Chinese Govern- 
ment in which it traversed the Chinese statement that the 
Kiaochow lease had been annulled by the Chinese decla- 
ration of war against Germany, and, in support of this 
contention, referred to the declaration of the German 
representative in May, 1921, to the Chinese Government 
that, by reason of the Versailles Treaty, Germany was 
unable to restore Kiaochow to China,—a declaration of 
fact, which, the Japanese note asserted, China had 
accepted. ‘I'he note also called attention to the fact that 
the value of the railway and mines in Shantung held by 
Japan had been appraised by the Reparations Commis- 
sion under the Versailles Treaty, and the amounts de- 
ducted from the sums due to Japan from Germany by 
way of reparations,—that, in this way, Japan had paid 
for these properties. 

To this Japanese note the Chinese Government replied 
by repeating its regret that the Japanese Government 
should propose a basis of settlement so far from the 
hopes and expectations of the Chinese people that it could 
not be even considered, and by denying that it had given 
to the Japanese Government an assurance that it would 
open negotiations if that Government would present con- 
srete proposals for consideration. 

As for the declaration of the German representative 
to China in the preceding May, the Chinese Government 
pointed out that that statement was nothing more than 
one of regret upon the part of the German Government 
that, by force majeure, it was unable to restore Kiaochow 
to China, and that China had merely acknowledged this 
explanation as such and nothing more, and thus had 
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given no recognition whatever of the validity of the Ver- 
sailles Treaty.* 

As to the Shantung Railway, somewhat misunder- 
standing the proposition that Japan had made with 
regard to its ownership and operation, and conceiving 
that Japan had expressed its willingness to vest half of 
its ownership in China, the Chinese Government declared 
its willingness to pay Japan for its half and thus to 
become the sole owner of the road. 


“On May 5, 1921, an “Accord” was signed between China and 
Germany, as a basis for a definitive treaty, according to which amity 
and commerce between the two countries were restored, and the 
appointment of diplomatic and consular officials provided for. In 
connection with this agreement the German representative declared 
that Germany formally consented to the abrogation, so far as its 
nationals were concerned, of extraterritorial jurisdiction in China. 
With regard to Shantung the following statement was made: 

“Constate que l’Allemagne par les événements de la guerre et par 
le traité de Versailles a été obligée de renouncer a tout ses droits, 
titres et privileges qu’elle a acquis, en vertu du traité passé par elle 
avec la Chine le 6 Mars 1898 et de tous autres actes concernant la 
province du Chantoung, et se trouve ainsi privée de la possibilité 
de les restitutuer 4 la Chine.” 


GCHAR Xs 
SHANTUNG AND THE WASHINGTON CONFERENCE 


As is well known, the long pending controversy between 
China and Japan with reference to the rights claimed by 
Japan in and over the leased area of Kiaochow and in 
the Province of Shantung was not settled in the Wash- 
ington Conference proper, but was adjusted in con- 
nection with that Conference by ‘‘ Conversations ”’ 
entered into between the Chinese and Japanese Delega- 
tions under the ‘‘ good offices ’’ of Secretary Hughes and 
Mr. Balfour. That these Conversations had been entered 
upon was reported to the Conference and several times 
referred to in the proceedings of that body, and, when 
an agreement was finally reached, the fact was reported 
to the Conference by its Chairman, and the text of the 
agreement spread upon its official records. 

At the tenth meeting of the Committee of the Whole 
Baron Kato announced that, through the kind offices of 
Secretary Hughes and Mr. Balfour and at their sugges- 
tion and arrangement, conversations were to be entered 
upon with a view to the settlement, if possible, of the 
questions relating to Shantung. Secretary Hughes said 
that it had been a keen pleasure both to himself and Mr. 
Balfour to make this suggestion, and Mr. Sze made the 
following statement: 


The Chinese Delegation has not solicited or asked for the meet- 
ing of the Chinese and Japanese delegations, as the Government 
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and people of China have always hoped to be able to present this 
very important question to the consideration of the conference, 
not with any desire to add to the labors of the conference or to 
embarrass any delegation interested in this question, but merely 
in the hope of obtaining a fair and just settlement. The Chinese 
Government, however, deeply appreciates the friendly sympathy 
and interest which Mr. Hughes and Mr. Balfour, representing 
two great powers equally friendly to China and Japan, have 
manifested in offering their good offices, and the Chinese Dele- 
gation, therefore, have the pleasure of accepting the kind offer 
of course in the hope that a fair and just settlement may be 
soon reached and reported to the Conference, and without quali- 
fying its freedom to seek other methods of settlement in the 
unhappy event of inability to reach an agreement for a fair and 
just settlement. 


When, at its fifth plenary session, the Shantung Agree- 
ment was reported to the Conference, its Chairman, Sec- 
retary Hughes, said: 


While the work of the Conference and of its Committees has 
been in progress, conversations have been had between the repre- 
sentatives of China and Japan for the purpose of settling the 
controversy which has arisen in relation to Shantung. I am 
happy to be able to announce to the Conference that I have been 
informed by the representatives of the Governments of China 
and Japan that this controversy has been settled. I now propose 
to communicate to the Conference the terms of settlement as they 
have been agreed upon by the representatives of the two Gov- 
ernments. 


Mr. Sze, in behalf of his Government and of the Chinese 
people, expressed the thanks of the Chinese Delegation 
for the extension of the good offices by Secretary Hughes 
and Mr. Balfour, which, he said, had made possible the 
Shantung conversations. He continued: 
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His Excellency, the President of the United States, in his invi- 
tation to the Powers to attend the Conference, expressed the hope 
that through the facilities of intercourse which it would provide, 
it might be possible to arrive at understandings with respect to 
matters which have been of international concern, and thus to 
promote enduring friendship among the nations whose interests 
have been involved. Animated by the same hope and desire, the 
Chinese Delegation, in the conversations which were held, with 
the valuable assistance of observers so kindly designated by Mr. 
Hughes and by Mr. Balfour, sought to accommodate its views, so 
far as it could consistently with China’s rights and legitimate 
interests, to those of the Japanese Delegation, in order that a 
meeting of minds might be arrived at and a program provided 
whereby an end might be put to the controversy which not only 
has disturbed the friendly relations between the Chinese and 
Japanese people, but has furnished a cause of concern to the 
other Powers. 

This hope and this desire upon the part of the Chinese Govern- 
ment and of the Chinese people now appears certain to be real- 
ized. Such a program has found embodiment in the series of 
agreements and understandings which are to be incorporated into 
a treaty to be signed by the Governments of China and Japan. 

The Chinese Delegation rejoices in the settlement of this ques- 
tion not only because a source of friction between its Government 
and that of Japan has been removed, but because the Chinese 
Government is thus able to aid in the realization of the beneficent 
aim for the attainment of which this Conference was convened. 


It was upon this occasion that Mr. Balfour declared 
the intention of the British Government to surrender to 
China the leased area of Weihaiwei.” 

At the sixth plenary session, Secretary Hughes 
announced to the Conference that the Shantung agree- 
ment which he had previously reported, had been put 
into final treaty form and was ready for signature by 
the representatives of the Governments of China and 


*See post, p. 490. 
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Japan. These signatures were attached on February 
4, 1922. 


Reasons for Resorting to the Conversations. Whether or 
not the Chinese Delegation should enter upon the Shan- 
tung Conversations was not an easy one for its members 
to decide. Upon the one hand there had been an insistent 
demand upon the part of the articulate elements of the 
Chinese population that the Chinese Government should 
not enter upon any direct negotiations that would, in any 
way, imply that the Japanese had rights in Shantung 
such as would furnish a basis for negotiation, and that 
the whole question should be taken to the Conference 
with a view to obtaining its action thereupon. Upon 
the other hand, there was every reason to believe that, 
should this action be taken, no remedial results would 
be obtained, with the result that the Japanese would be 
left in still firmer possession of the leased area of Kiao- 
chow, the Shantung Railway and other interests in the 
Province, and with little likelihood that they would be 
dispossessed in the near future, if ever. 

How futile would have been the hope of securing action 
on the Shantung Question in the Conference favorable 
to China was made plain—if indeed, it had not been 
abundantly plain before,—in a debate in the United 
States Senate upon a Resolution, introduced by Senator 
Walsh of Montana calling upon the President of the 
United States to state what steps had been taken by the 
American Government to give effect to various declara- 
tions which it had, from time to time, made with reference 
to Japan’s actions in and towards China. 

In that debate, held on January 20, 1922, two of the 
American Delegates to the Washington Conference, 
Senators Underwood and Lodge, stated, in terms that 
could not be misunderstood, that, should the Shantung 
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Question be brought before the Conference, China could 
not expect any favorable action. If this were the feeling 
of the American Delegation, it could be predicted what 
the action of the other Delegations would be. Senator 
Underwood said: 


The attitude of the American Delegation at the Conference now 
being held in Washington has been exactly in accord with the rep- 
resentations made by the Government of President Wilson and 
the Government of President Harding. The question has not 
been directly before the Conference, and manifestly it cannot 
come before the Conference until it is settled between the Gov- 
ernments of China and Japan, because seven of the Powers sit- 
ting in the Conference are signatory to the Treaty of Varsailles, 
and, of course, cannot deny the conclusions reached in that treaty 
with reference to this [Shantung] territory until an agreement 
is reached between China and Japan. Therefore, seven of the 
Powers are unable to discuss the question as between Japan and 
China because they have already committed themselves by treaty. 


Senator Lodge was equally explicit upon this point. He 
said: 


I am in thorough accord with what the Senator [Underwood] 
has said .... The question is not directly before the Conference, 
for the reason that seven of the Powers are committeed by the 
treaty [of Versailles], and the matter must be worked out be- 
tween the Republic of China and the Empire of Japan before 
the Conference can do anything. If they can reach an agree- 
ment, then the other Powers can come in and ratify it and stand 
upon it....I can give my assurance to the Senator [Walsh] and 
the Senate that so far as the American Delegation is concerned, 
they are using every effort they legitimately and properly can to 
bring about a settlement along the lines suggested by the Senator 
from Montana. 


If any further assurance were needed that the Chinese 
Delegation would have made a serious mistake had they 
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insisted upon bringing the Shantung Question before the 
Conference, before seeking an agreement with Japan 
outside of but collateral to the Conference, the results 
obtained from the presentation to the Conference of the 
other portions of the Agreements of May 25, 1915, with 
Japan, resulting from Japan’s Twenty-one Demands 
upon China, would furnish it. As has been already seen, 
the presentation of those Agreements to the Conference 
led to no other concrete results than the surrender by 
Japan of two of the less important of the preferential 
rights she had obtained in Manchuria, and to the decla- 
ration that Group V of her original demands were no 
longer to be deemed matters postponed for future nego- 
tiations. This explicit disclaimer by Japan was, of 
course, not without its importance, but the other engage- 
ments which Japan had entered into in union with the 
other Powers at the Conference had already made it 
impossible for Japan, without gross bad faith, again at 
any future time to press the Group V demands. 

As further evidence of the good judgment displayed by 
the Chinese Delegation when it consented to enter upon 
the Shantung Conversations with the Japanese Delega- 
tion are the following facts regarding the Conversations 
themselves: 

In the first place, these Conversations were to be held 
at Washington and while the Conference was in session. 
This meant that the environment was to be an exception- 
ally favorable one for China—a consideration which, as 
every one who has participated in the conduct of interna- 
tional relations knows, is of great importance. At this 
Conference Japan was definitely upon the defensive and 
striving in every way possible to create a conviction that 
she was disposed to be just and reasonable in her deal- 
ings with China. The Conference itself had for its pur- 
pose the removal by mutual concession upon the part of 
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the Powers concerned, of existing causes of international 
controversy in the Far East, and thus created, as it were, 
a general atmosphere that was favorable to a settlement 
of disputes upon which the Powers were not already so 
definitely committed that no change of policy upon their 
part could be expected. 

In the second place, the holding of these Conversations 
was at the suggestion, and in pursuance of the ‘‘ good 
offices,’’ of Secretary Hughes, the head of the American 
Delegation, and Mr. Arthur Balfour, the head of the 
British Empire Delegation, and representatives of these 
gentlemen were to be present at all the Conversations and 
were to have the right, at any time, to interpose with 
friendly suggestions. Finally, the results of the Conver- 
sations were to be reported to the Conference, and thus 
the whole procedure, though technically not in the Con- 
ference, was to be connected with and ancillary to that 
body.’ 


>It is worthy of note that there arose at one time during the Con- 
versations a difference of view between the Chinese and Japanese 
representatives as to the manner in which, or the extent to which, 
the “ good offices” of Secretary Hughes and Mr. Balfour might be 
availed of. 

At the nineteenth meeting, held January 5, when it seemed that an 
impasse had been reached, the Chinese representatives suggested that 
the friendly offices of Secretary Hughes and Mr. Balfour should be 
resorted to. At the next meeting, held January 6, Baron Shidehara 
said that the instructions from Tokyo were so explicit regarding the 
matter at issue that the Japanese Delegation was not in a position 
to solicit these good offices. Dr. Koo then said that it had been the 
understanding of the Chinese Delegates that the Conversations had 
been entered upon because of the offer of these good offices, which 
offer they regarded as continuing in character and therefore avail- 
able at any time. That this was so he argued from the fact that 
representatives of both Secretary Hughes and Mr. Balfour were 
present at all the meetings, and that, at the opening meeting, both 
of these gentlemen had said that they would be ready at any time, 
should occasion arise, to extend their good offices, and that, for this 
offer, they had been thanked by the Japanese representatives. At the 
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Scope of the Conversations. One further fact regard- 
ing the Conversations requires to be mentioned. This 
is, that, in entering upon them, the Chinese Government 
was not required to make any admissions or concessions 
regarding the legal or treaty rights of the Japanese Goy- 
ernment or of its nationals in Shantung. Before the 
Conversations were begun it was definitely understood 
between the two Delegations that the discussions should 
be upon what was termed a purely de facto basis, that is, 
no arguments should be based upon legal as distinguished 
from equitable or factual premises. In other words, 
neither the Chinese nor the Japanese were to rely upon 
the terms of existing Sino-Japanese treaties or other 
agreements, nor were the Japanese to base any of their 
contentions upon the provisions of the Treaty of Ver- 
sailles. For the purposes of the Conversations the situ- 
ation was thus reduced to this: Japan was in possession 
and exercising certain powers or rights in Shantung, but 
was ready to surrender them, or most of them, to the 
Chinese upon certain conditions. Should these conditions 
be accepted by the Chinese the whole controversy was to 
be considered closed. The purpose and scope of the 


opening meeting Mr. Balfour had said that “he joined Mr. Hughes 
in saying that if, in the course of the Conversations, any circum- 
stances should come to pass which called for friendly intervention on 
their part, it would be his great pleasure to offer his services. He 
was in that case entirely at the disposal of Mr. Hughes and the 
representatives of Japan and China.” Mr. Hughes said that “he was 
in full accord with Mr. Balfour in offering services whenever needed.” 

To the suggestion upon the part of the Chinese representatives 
that the good offices should be resorted to, Baron Shidehara replied 
that his Delegation was not in a position to request them. Dr. Koo 
then asked that Mr. Hughes and Mr. Balfour be invited to attend 
the next meeting. To this Baron Shidehara said that his Delegation 
would not object to their presence, but they would not invite them 
to come, and that he did not see how they would be disposed to par- 
ticipate unless invited by both Delegations—that without such invita- 
tion their participation would amount to intervention. 
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Conversations was therefore to determine whether or not 
the two parties could arrive at an agreement as to these 
conditions. It was further agreed that all of the matters 
involved in the Shantung controversy were to be deemed 
interdependent in the sense that unless agreements were 
reached as to them all there was to be no agreement 
whatever. 

The foregoing explanations will show how far the 
Shantung Conversations were from being the same as, or 
equivalent to, the direct negotiations between the two 
Governments which the Chinese Government had previ- 
ously refused to enter upon, and in opposition to which 
Chinese public opinion had so loudly spoken. 


Persons Participating in the Conversations. The Chinese 
Delegation was represented by its three Chief Delegates, 
Dr. Sze, Dr. Koo, and Dr. Wang and their secretaries. 

The Japanese Delegation was represented at the first 
meeting by Baron Kato, Mr. Hanihara and Mr. Debuchi, 
and their secretaries. Beginning with the second meet- 
ing, Baron Kato was replaced by Prince Tokugawa, who 
was succeeded by Baron Shidehara. 

His Excellency Mr. Hughes, representing America, and 
Mr. Balfour, representing Great Britain, were present 
at the first meeting. Thereafter, America was repre- 
sented by Mr. J. V. A. MacMurray and Mr. Edward Bell; 
and Great Britain by Sir John Jordan (later replaced by 
Mr. A. Gwatkin) and Mr. M. W. Lampson. 


Procedure. At the first meeting it was decided that the 
meetings should be informal; without a president or pre- 
siding officer; that as much publicity as possible should 
be given to the proceedings; that Dr. Koo and Mr. Hani- 
hara should supervise the drafting of the press com- 
muniques; that minutes should be kept by the secretaries 
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of the Chinese and Japanese Delegations with the 
assistance, when necessary, of the American and British 
representatives; that substitutes might be sent in place of 
plenipotentiaries; that the whole communications be- 
tween Japan and China in relation to the Shantung Ques- 
tion might be used as a basis for discussions; and that at 
the close of each meeting the date should be agreed upon 
for the next meeting. 

In the account of the discussions which follows the 
topical method of presentation will be adopted—a method 
which will most clearly exhibit the complexity of the con- 
troversy, and the significance of the specific agreements 
reached. 


Restoration of Kiaochow. It was agreed without dis- 
cussion that Japan should restore to China the former 
German leased area of Kiaochow. The details of the 
transfer, 1t was agreed, should be arranged for and ear- 
ried out by a Joint Commission composed of six members, 
three of whom were to be appointed by the Chinese Gov- 
ernment and three by the Japanese Government. This 
Commission, it was declared, should meet immediately 
upon the coming into force of the treaty, and the transfer 
of the administration of the leased area and of public 
properties to be completed as soon as possible, and, in 
any case, not later than six months from the coming into 
force of the Shantung T'reaty. 

It was specifically agreed by the Japanese Delegation 
that, at the time of the transfer of the leased area, Japan 
would hand over to China such archives, registers, plans, 
title deeds, and other documents, as she, Japan, might 
possess, or certified copies thereof, and which might be 
necessary for such transfer or be later useful to China 
in the administration of the area and the 50 kilometer 
zone around Kiaochow Bay. 
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It was also agreed that Japan would not seek the estab- 
lishment in the former leased area of an exclusive Japa- 
nese ‘‘ settlement ’’ or an international settlement. 

The Chinese Delegation, upon its part, agreed that the 
Government of China, pending the enactment and general 
application of laws regulating the system of local self- 
government in China, would ascertain the views of the 
foreign residents in Kiaochow in municipal matters 
directly affecting their welfare and interests. Also that 
the entire former leased area should be opened to foreign 
trade, and that, within it, foreign nationals should be 
permitted freely to reside and carry on commerce, indus- 
try and other lawful pursuits. 


Customs. In its note of September 7, 1921, to the 
Chinese Government, the Japanese Government had 
declared that it desired that the Customs Administration 
at Tsingtao should be ‘‘ even more truly and clearly 
than the system under the German régime an integral 
part of the Chinese Customs Administration.’’ How- 
ever, Mr. Hanihara, in behalf of his Delegation, asked 
that the Japanese language should be made one of the 
official languages of Customs Administration and that 
there should be appointed upon the customs staff at 
Tsingtao a sufficient number of persons versed in that 
language. To these proposals Dr. Sze replied: 


We like our customs service to be the same everywhere; it is 
not convenient to have different languages in different ports. 
The Inspector General [of Maritime Customs] would be glad to 
give facilities to the traders of Japan, but we hardly think it 
possible to use a foreign language. 


It was finally agreed that the Chinese Delegation 
should recommend to its Government that Japanese 
traders should be permitted to communicate in the Japa- 
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nese language with the customs administration at Tsing- 
tao, and that the Inspector-General in the selection of a 
suitable staff at Tsingtao should give consideration, 
within the limits of its established service regulations, to 
the diverse needs of the trade at Tsingtao. It was agreed 
that, with this understanding, the provisional Sino-Japa- 
nese agreement of August 6, 1915, with reference to the 
customs administration was to be deemed abrogated. 


Public Properties. The return to China of the various 
public properties and public works or services in Tsing- 
tao, their valuation and the operation of them after their 
return, were some of the most difficult matters which the 
Delegations had to discuss. 

The Japanese Delegation agreed, without discussion, 
that all public properties which Japan had acquired with- 
out cost to herself should be returned to China without 
compensation except for such improvements as she might 
have made upon them; and that this principle should 
apply not only to properties originally belonging to 
China and transferred to Germany at the time of the 
treaty of lease, but also to properties acquired and build- 
ings or works constructed by Germany during the Ger- 
man régime. However, as to property acquired, or build- 
ings or works constructed by Japan during Japanese oc- 
cupation, compensation from China would be asked for. 
The Japanese Delegation further said that a few build- 
ings and premises for the use of the Japanese consulate 
and for Japanese public schools, a cemetery, shrines, and 
other properties of a similar nature should be handed 
over to the Japanese community in Tsingtao for main- 
tenance and preservation. 

As to such public works as roads, water-works, parks, 
drainage and sanitary equipment, etc., the Japanese Dele- 
gation asked that, after being handed over to China, 
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arrangement should be made for their satisfactory main- 
tenance and management in the interest and welfare of 
the general public; and that such enterprises as the elec- 
tric light, telephone, stock yard, ete., hitherto under Gov- 
ernment management, should be handed over to Chinese 
corporations, to be organized for the purpose and with 
foreign stockholders. 

The Chinese Delegation refused to accept the principle 
of compensation to be made by China for any properties 
properly belonging to the category of public properties, 
but said that they were willing that suitable properties, 
as above mentioned, might be reserved for use by the 
Japanese consulate and by the Japanese community at 
Tsingtao. As to properties acquired or buildings or 
works constructed by Japanese during the Japanese occu- 
pation, China would make a reasonable payment, due 
consideration being given to depreciation and to the fact 
that China had contributed 20 per cent of the Tsingtao 
customs revenues toward the expense of the leased area, 
and that the Japanese had made considerable profit from 
the operation of certain of the public works. 

As to the maintenance and operation of public services 
after their return to China, the Chinese Delegation said 
that foreign interests in Tsingtao would be given a fair 
representation, but that no undertaking could be given 
as to the form of government that Tsingtao was to have. 

After extended discussion it was agreed by the two 
Delegations that the Government of Japan should trans- 
fer to the Chinese Republic all public properties, inelud- 
ing lands, buildings, works or establishments, public 
enterprises such as the telephone system, electric light, 
stock yard and laundry, in the former leased area 
whether formerly possessed by the German authorities 
or purchased or constructed by the Japanese authorities 
during the period of Japanese administration; that, for 
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this transfer, no compensation should be asked of the 
Chinese Government, but that for properties purchased 
or constructed by the Japanese authorities, and for im- 
provements or additions to those formerly possessed by 
the German authorities, a fair and equitable proportion 
of the expense actually incurred by Japan (due regard 
being had to the principle of depreciation and continuing 
value) should be refunded by China. Also that such pub- 
lic properties as might be needed for the Japanese con- 
sulate to be established at Tsingtao should be retained 
by Japan; and those properties especially required for 
the benefit of the Japanese community, including publie 
schools, shrines and cemeteries, should be left in the 
hands of that community. 

Specifically it was agreed that, in the management and 
maintenance of the public works transferred, the foreign 
community in the former leased area should have fair 
representation; that, in the management of the telephone 
system due consideration would be given by the Chinese 
Government to requests of the foreign community for 
such extensions and improvements as might be reason- 
ably required in the interests of the public; and that the 
Government of China, upon receiving the electric light, 
stock yard and laundry enterprises would re-transfer 
them to the Chinese municipal authorities of Tsingtao, 
which, in turn, should cause commercial companies to be 
formed for their operation and management subject to 
municipal regulation and supervision. 


Vested Rights. As to these, after considerable discus- 
sion, it was agreed that ‘‘ vested rights lawfully and 
equitably acquired by foreign nationals ’’ in the former 
leased area, whether under the German régime or during 
the period of the Japanese administration, would be re- 
spected by the Chinese Government; and that all ques- 
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tions relating to the status or validity of such rights 
claimed by Japanese subjects or Japanese companies 
should be adjusted by the Jomt Commission later to be 
referred to. 


Salt. During the Japanese occupation, Japanese 
nationals became largely interested in the production of 
salt in Shantung, with the result that the annual output 
of salt, which, under the German régime, had been 84,000 
tons, had increased to 270,000 tons; and that very consid- 
erable amounts had been exported to Japan, which coun- 
try was in great need of that commodity. The contention 
of the Japanese Delegation was that the interests of 
their nationals in this industry should be recognized and 
protected. This, the Chinese Delegation said, would be 
effected if the present Japanese interests were protected, 
but the industry prevented from so developing as to com- 
pete with the Chinese Government monopoly of the pro- 
duction and sale of salt, and at the same time an arrange- 
ment made for the export to Japan of a fixed amount of 
salt. Reference was made by the Chinese Delegation to 
the fact that, during Japanese occupation, considerable 
amounts of salt had been smuggled to other parts of 
China by the Japanese. Mr. Hanihara said that he did 
not know that this was the case, but that the Japanese 
would be willing to co-operate with the Chinese Govern- 
ment to prevent smuggling in the future. 

It was finally agreed that the interests of Japanese 
subjects or companies actually engaged in the salt indus- 
try along the coast of Kiaochow Bay should be purchased 
by the Chinese Government at a fair valuation and that 
the exportation to Japan of a quantity of salt produced 
by such industry along this coast should be permitted on 
reasonable terms. 
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Mines. It was agreed that the mines of Tsechwan, 
Fangtze and Chinlingchen, rights for which had been 
formerly granted to Germany, should be handed over to 
a company to be formed under a special charter to be 
granted hy the Chinese Government, and according to 
which the amount of Japanese capital invested therein 
should not exceed that of the Chinese capital. 


Withdrawal of Japanese Troops. As has been earlier 
seen, Japan had several times declared her readiness to 
withdraw her troops along the Shantung Railways as 
soon as a Chinese police or other military force should 
be sent to replace them. This undertaking was reaffirmed 
in the Conversations, with the specific understanding that 
this replacement should be effected in sections, and the 
entire withdrawal to be completed within three months, 
if possible, and, in any case, not more than six months 
from the date of the signing of the Shantung Treaty. 
The Japanese garrison at T'singtao, it was agreed, should 
be withdrawn simultaneously, if possible, with the trans- 
fer to China of the administration of Kiaochow, and, in 
any case, within thirty days thereafter. 


Wireless Stations. It was agreed that the Government 
of Japan should transfer to the Chinese Government for 
a fair compensation the Japanese wireless stations at 
Tsingtao and Tsinanfu upon the withdrawal of the Japa- 
nese troops at those places. 


Submarine Cables. It was agreed that all the rights, 
titles and privileges concerning the former German sub- 
marine cables between Tsingtao and Chefoo and between 
Tsingtao and Shanghai should become vested in China, 
with the exception of those portions of those cables which 
had been utilized by the Government of Japan for laying 
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a cable between Tsingtao and Sesabo, Japan. All ques- 
tions relating to the landing and operation at Tsingtao 
of this last named cable, it was agreed, should be deter- 
mined by the Joint Commission, later to be described, 
subject to the terms of existing contracts to which China 
is a party. 


Renunciation by Japan of Preferential Rights in Shantung. 
It was agreed that the Government of Japan would 
renounce all preferential rights with respect to foreign 
assistance in persons, capital and material, which had 
been granted by China to Germany in the Treaty of lease 
of March 6, 1898. Also that, provided it were constructed 
with Chinese capital, Japan would not claim that the 
option for financing the proposed Chefoo-Weihsien Rail- 
way should be open to the common activity of the Inter- 
national Financial Consortium. 


The Shantung Railway. Overshadowing in importance 
perhaps even the return to China of the administration 
of the Kiaochow area, was the question as to the con- 
ditions under which the Shantung Railway running from 
Tsingtao to Tsinanfu was to be restored to China. More 
than one-half of the Conversations were devoted to the 
consideration of this one subject, and it was upon this 
matter that the two Delegations found themselves dead- 
locked for a period of approximately a month. 

The controversy centered mainly around the two 
points as to the form in which China should make pay- 
ment to Japan for the road, and the amount of interest 
or control Japan should retain in the management and 
operation of the road after its surrender to the Chinese 
Government. However, there was also considerable diffi- 
culty in arriving at an agreement as to the manner in 
which valuation of the road and its appurtenant proper- 
ties should be determined. 
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The Valuation of the Railway and Appurtenant Properties. 
There seemed to be some confusion at first as to the 
manner in which the Japanese Government had elim- 
inated the German financial interests in the Railroad. 
This road, it will be remembered, had been owned and 
operated by a German chartered corporation in which 
the Chinese had a few (360) shares of 1,000 marks each. 
The earlier offer of the Chinese Government, to pay 
Japan one-half of the value of the railway properties 
upon their control and ownership being vested in the 
Chinese Government, had been based upon the assump- 
tion that those properties had been public property of 
Germany, and therefore subject to military seizure and 
condemnation, although it was of course not coneeded 
that the Japanese had ever had a right to take possession 
or to assert ownership of any part of the line or proper- 
ties outside of the leased area. However, as soon as it 
appeared that the railway properties had been regarded 
by the Japanese as private German property, and that 
the Japanese Government had agreed that their value— 
assessed hy the Reparations Commission as 53,406,141 
gold marks—should be deducted from the total of the 
pecuniary reparations due from Germany to Japan, the 
Chinese Delegation expressed its willingness to pay to 
Japan the entire value of the railway properties, less the 
surplus profit received by the Japanese from their opera- 
tion of the road, and less also the amount represented by 
the Chinese-held shares in the German railway corpora- 
tion. 


Improvements and Additions. The question of improve- 
ments of and additions to the properties by the Japanese 
was then raised. The Chinese Delegation said that these 
would be compensated for in so far as they were perma- 
nent in character, were improvements or additions as 


306 FOREIGN RIGHTS AND INTERESTS IN CHINA 


distinguished from mere upkeep or replacement, and in 
so far as they had not been paid for by the Japanese out 
of the revenues of the railway itself. 

Baron Shidehara asserted that since her occupation of 
the railway Japan had not been operating it as an agent 
of China and that, therefore, Japan should not be held 
accountable to China for the profits accruing from such 
operation. He admitted, however, that, since occupation, 
the Japanese had not accounted for any of the profits to 
the shareholders of the corporation in which the legal 
title to the railway had been vested. 

Mr. Sze asked whether it was correct to assume that 
China would not be asked to pay for the go-downs, ware- 
houses, as well as dock No. 3, which were connected with 
the Railway but were public properties. Baron Shide- 
hara said that this was correct except as to any improve- 
ments that the Japanese might have made upon them. 
Mr. Sze asked further as to barracks for Japanese troops 
as well as wireless stations along the railway. Baron 
Shidehara said that these could be handed over at their 
actual value. Mr. Sze observed that they would have only 
a ‘‘ residuary ’’ value to the Chinese Government and 
should only be paid for upon such a basis. It was there- 
fore agreed that the principles of depreciation and con- 
tinuing value should receive their proper application. 

As to the mode of determining the actual value of the 
road, the Chinese Delegation proposed the following 
formula: 


China to pay the actual value of the Shantung Railway prop- 
erties as represented by the Reparations Commission figure plus 
the actual amount, minus the depreciation, that was expended 
for such permanent improvements on or additions to the Railway 
properties as were effected by Japan during the period of her 
administration of the railway. 
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After considerable discussion regarding phraseology 
and other matters, and especially as to whether the term 
‘¢ Reparations Commission figure ’’ should be replaced by 
a statement of the exact amount, the following formula 
was agreed to by both Delegations: 


(1) Japan to transfer to China the Tsinetao-Tsinanfu Railway 
and its branches together with all the properties appurtenant 
thereto, including wharves and warehouses and other similar 
properties, it being understood that the question of the mines 
appurtenant to the Railway shall be set apart for separate con- 
sideration. The said transfer to be completed as soon as prac- 
ticable and not later than nine months after the coming into 
force of the agreement of the whole Shantung question. 

(2) China to pay to Japan the actual value of the Tsingtao- 
Tsinanfu Railway properties, consisting of the sum of 53,406,141 
Gold Marks, or its equivalent, which is the assessed value of such 
railway properties, as were left behind by the Germans, plus the 
amount which Japan, during the period of her administration of 
the Railway, has actually expended for permanent improvements 
on and additions to the railway properties, less a suitable allow- 
ance for depreciation. It is understood that no charge will be 
made for the transfer to China of wharves and warehouses and 
other similar properties mentioned in the preceding clause, 
except for such permanent improvements on and additions to 
them as may have been effected by Japan, less a suitable amount 
for depreciation. 


Joint Railway Commission. It was also agreed that the 
Governments of China and Japan should each appoint 
three Commissioners to form a Joint Railway Commis- 
sion, with power to appraise the actual value of the rail- 
way properties in accordance with the principles agreed 
upon. Furthermore, the understanding, to be embodied 
in an Exchange of Notes, was arrived at—that should this 
Railway Commission fail to reach an agreement on any 
of the matters submitted to it, the points at issue would 
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be taken up by the two Governments for discussion and 
adjustment by means of diplomacy. 

In the Conversations the Chinese Delegation urged that 
these differences should be referred for discussion to a 
board of neutral experts to be chosen by mutual agree- 
ment upon the part of the two Governments, but this was 
declared unacceptable by the Japanese Delegation, the 
reason alleged being that this might produce the misgiv- 
ing in the minds of the Japanese people that neutrals 
would be asked to settle differences between the two 
countries. In this connection it is interesting to note 
that, throughout the Conversations, the Japanese showed 
an unwillingness to accept any sort of procedure that 
savored of international arbitration. With regard, how- 
ever, to the Joint Railway Commission, they did agree 
that, in reaching its decisions it might, if necessary, 
obtain recommendations of an expert or experts of a 
third Power who should be designated by the mutual 
agreement of the Chinese and Japanese Governments. 


Mode of Payment and Conditions to be Attached Thereto. 
An agreement between the two Delegations upon the 
foregoing matters having been reached, the question of 
the manner in which China should pay for the Railway 
and its properties was taken up. 

The Chinese Delegation asked whether it was the desire 
of the Japanese Government that China should discharge 
her obligations as quickly as possible. The reply was 
that that was not the desire of Japan; but that she 
wished to retain a certain amount of interest in the Rail- 
way as was the case with regard to other Chinese Rail- 
ways operated with the help of foreign loans. Asked if 
Japan would object to a cash payment, the Japanese 
Delegation said that she would. 

Mr. Sze stated that the Chinese bankers had offered 
the Chinese Government a loan with a view to the pur- 
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chase of the Railway, and, if that offer were accepted 
there would be no need for a foreign loan. Baron Shide- 
hara, however, said that the Japanese Government would 
consider it discriminatory against itself should the 
Chinese Government decline the offer of Japan to make 
a loan. Mr. Sze pointed out that it was difficult to see 
how the Japanese Government would consider itself dis- 
criminated against in the matter of railway loans when 
its financial interests already held so many Chinese Rail- 
way loans—loans aggregating 21,600,000 Yen in 
amount—an amount exceeded by the railway loans of 
only one other country. Mr. Sze further observed that 
it would be exceedingly difficult to explain to the Chinese 
people why the offer of a loan from their own banks was 
not accepted. Baron Shidehara said that the purpose in 
retaining a Japanese interest in the Railway was not only 
to safeguard the commercial interests of the Japanese 
people, but mostly for the purpose of escaping criticism 
that might otherwise be created in Japan: that Japan 
had made concession as to joint operation, but wished to 
retain at least an interest in the railway. 

The Chinese Delegation then proposed that the pay- 
ment for the railway should be made in six installments 
at intervals of six months each, so that by the end of three 
years total payment would be made. The first install- 
ment would be made in cash, and the remaining five in 
Treasury Notes secured by revenues of the railway. 
Interest at a reasonable rate would be paid upon the de- 
ferred payments. Furthermore, the Chinese Government 
would give an assurance that in the operation of the rail- 
way there would be no discrimination against traders of 
any foreign nationality. 

Japanese Propose Loan by Japanese Capitalists and 
Employment of Japanese as Chief Engineer, Chief Accountant, 
and Traffic Manager. Commenting upon this proposal, 
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the Japanese Delegation found it unsatisfactory since it 
made no provision for continuing Japanese interest in the 
railway. Now for the first time the proposition was 
advanced by the Japanese Delegation that not only 
should the railway be paid for by China by a loan from 
Japan, but that, during the currency of the loan, a Japa- 
nese Chief Engineer, a Japanese Traffic Manager and a 
Japanese Chief Accountant, nominated by the Japanese 
capitalists, should be employed by the railway—these 
officials to be subject to supervision and control of the 
higher railway authorities. This arrangement, it was 
declared, would not interfere in any way with the com- 
plete ownership and operation or with the plan of unifica- 
tion of the Chinese Railways, which, it was understood, 
China was aiming at. 

Some attempt was made by the Japanese to support 
this proposal upon the ground that the efficiency of the 
operation of the railway would thereby be advanced. 
This argument was, however, only mentioned, and no 
serious attempt made to sustain its validity. Indeed, as 
was later brought out, the statistics of the railways 
administered by the Chinese Government showed better 
results, viewed from the standpoint of efficiency, than 
those operated by the Japanese Government. The point 
more strongly pressed by the Japanese Delegation was 
that their proposal for the employment upon the Shan- 
tung Railway of a Japanese Chief Engineer, Traffic 
Manager and Chief Accountant was in conformity with 
conditions existing upon other Chinese railways and pro- 
vided for in recent railway foreign loans. 

As to this argument the Chinese Delegation had no diffi- 
culty in showing that the practice of employing foreign 
railway experts had grown up in China not because the 
nations had found any dissatisfaction with the manage- 
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ment and administration of the Chinese railways, but 
because, at the time of the constructing of the railways 
and in the course of construction, the bankers had simply 
seized the opportunity thus given them to obtain for 
their nationals these appointments. The Shantung Rail- 
way stood upon a wholly different footing. It was nota 
projected railway which was to be built, but was already 
constructed and in operation. Furthermore, it was quite 
possible that the Shantung Railway after its return to 
China’s control would be operated in conjunction with 
the Tientsin-Pukow line, in which case the Chief Engi- 
neer, Traffic Manager and Accountant of that line could 
take care of the Shantung line. In other words, that 
there would be an unnecessary and expensive duplication 
of these officials should separate ones be appointed for 
the Shantung line. 

It thus developed that the Japanese Delegation was 
anxious that the loan which the Chinese Government 
should obtain from Japanese capitalists should be a long- 
term one and without an option of redemption upon the 
part of China until a considerable number of years should 
elapse. Upon reference being made to other long-term 
railway loans, the Chinese Delegation was able to point 
out that they had been made for the purpose of con- 
structing the railways concerned and not for financing or 
for the purchase of roads already built. 

The Japanese Delegation then stated that it was desir- 
able that the right of option upon the part of China to 
redeem the entire loan should not arise until after ten 
years, and that the term of the loan should be twenty 
years, and that China should engage to employ as Chief 
Engineer, Traffic Manager and Chief Accountant of the 
road three Japanese to be recommended by the Japanese 
capitalists making the loan, but who should be subject to 
the supervision of the Chinese Managing Director. Any 
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intention upon the part of the Japanese Government to 
control the operation of the road was disclaimed, but 
nevertheless it was declared that Japan placed great 
importance upon these appointments. 

Mr. Sze pointed out that the main aim of the Chinese 
Government in operating the road would be economy and 
efficiency; that foreign experts already employed by the 
Government could be utilized; that the Shantung line 
was only 280 miles in length and would in all probability 
be operated in connection with the Tientsin-Pukow line, 
and, therefore, could utilize, without extra expense, the 
services of the Chief Engineer, Traffic Manager and 
Accountant of that line. Mr. Sze said that it might be 
possible to have a Japanese District Engineer to look 
after the maintenance of the Shantung line who might be 
selected from Japanese Engineers already in the Chinese 
Railway service, but that there was no necessity for a 
separate Traffic Manager or Chief Accountant. He 
pointed out that upon the Peking-Hankow Railway, which 
was as long as the Tientsin-Pukow and Tsingtao-Tsinan 
lines put together, there was but one Traffic Manager. 
In fact, said Mr. Sze, there would be no real need for a 
separate District Engineer for the Shantung line after 
its union with the Tientsin-Pukow line, and he had made 
the suggestion that such a post might be created and filled 
by a Japanese only to show the willingness of the Chinese 
to meet, as far as possible, the wishes of the Japanese 
Delegation. 

Baron Shidehara insisted that what the Japanese 
Delegation wanted was a Japanese Traffic Manager and 
a Chief Accountant, that a Japanese Chief Engineer 
would not be insisted upon, and that, unless this arrange- 
ment was arrived at, it would be difficult for Japan to 
accept payment in Treasury Notes. 
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The Japanese Delegation asked whether, if cash pay- 
ment were agreed upon, the Chinese would pay the entire 
sum into the bank of a neutral Power prior to or at the 
time the process of transferring the railroad should 
begin, which bank should pay the amount to Japan as ° 
soon as the transfer was completed. 

To this question the Chinese Delegation replied that 
such a procedure would not only lead to a disturbance of 
the money market but necessarily entail upon China a 
very considerable loss in interest, since, while the money 
would be in the bank, only a very low rate of interest 
upon it would be paid as compared with that which the 
Chinese bankers could obtain from its use. Also there 
was the difficulty that at present the Chinese Delegation 
did not know how large the total sum would be, the value 
of the improvements and additions made by Japan not 
having been determined. It was therefore suggested by 
the Chinese Delegation that the Joint Commission for 
determining values, when it had finished its work, should 
decide how much money should be deposited at the outset 
in the bank of the third Power, and that the remaining 
amounts be paid in part passu as the transfer of the 
Railway and its appurtenant properties was proceeded 
with. Specifically, Mr. Sze suggested that two-fifths of 
the total amount should be paid in at the end of the first 
three months after the conclusion of the Shantung agree- 
ment; that at the end of another three months another 
fifth be paid in; and that the last two-fifths be paid in at 
the end of nine months after the signing of the agreement. 

The Japanese Delegation said that it objected to this 
plan upon the ground that it did not furnish a sufficient 
guarantee that, after the transfer of the railway proper- 
ties had begun, the remaining three-fifths would surely be 
paid into the bank. To this the Chinese Delegation 
pointed out that no business transactions were possible 
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without some degree of confidence in one another’s good 
faith and ability—that merchants sold and delivered 
goods upon the understanding that they would be paid 
for when received. The Japanese Delegation, however, 
stood firmly upon the condition that, if cash payment 
were made, the entire amount would have to be paid into 
a bank of a third Power before the transfer of the road 
should begin. 

A deadlock having been reached upon the foregoing 
points, the Conversations were discontinued on December 
20 until the Japanese Delegation could receive further 
instructions from its Government, and it was thus not 
until January 6 that the next meeting was held. After 
discussions running through two more meetings, the two 
Delegations found themselves still in disagreement, and 
it was at this time, as has been earlier referred to, that 
the Chinese Delegates suggested that the ‘‘ good offices ”’ 
of Secretary Hughes and Mr. Balfour be resorted to—a 
suggestion which the Japanese representatives expressed 
themselves as unwilling, or unable under their instruc- 
tions, to accept. The meetings were thereupon adjourned 
sme die, pending further developments. 


The Issue Drawn. In the Communique issued to the 
press the situation that had been reached was stated in 
the following terms: 


The Japanese Delegates proposed a railway loan agreement 
plan for the settlement of this question on the basis of the terms 
of ordinary railway loan agreements entered into by China with 
various foreign capitalists during recent years, namely, on the 
following general lines: 

1. The term of the loan shall be fixed at fifteen years, while 
China shall retain an option of redeeming the whole outstanding 
liabilities upon six months’ notice after five years from the date 
of the agreement. 


SHANTUNG IN WASHINGTON CONFERENCE 3815 


2. A Japanese Traffic Manager and a Chief Accountant shall 
be engaged in the service of the Shantung Railway. 

3. The details of the financial arrangement shall be worked out 
at Peking between the representatives of the two parties to the 
loan. 

This plan was not found acceptable to the Chinese Delegation. 

The Chinese Delegates, on their part, proposed the following 
two alternative plans: 

1. China to make a cash payment for the railway and its ap- 
purtenant properties with a single deposit in a bank of a third 
Power at a specified date either before the transfer of the prop- 
erties or when such transfer is effected. 

2. China to make a deferred payment either in Treasury Notes 
or Notes of the Chinese Bankers’ Union secured upon the rev- 
enues of the railway properties, extending over a period of twelve 
years with an option on the part of China at any time after three 
years upon giving six months’ notice to pay all the outstanding 
liabilities. The first installment to be paid on the day on which 
the transfer of the railway and properties is completed. 

China to select and employ in the service of the Tsingtao- 
Tsinanfu Railway a district Engineer of Japanese nationality. 

Neither of these plans was found acceptable to the Japanese 
Delegation in their present form. 


Informal Conversations and Interviews. Meetings of the 
two Delegations were resumed on January 11 for the 
consideration of other questions involved in the Shantung 
controversy, but it was not until January 30 that the two 
Delegations found themselves in a position again to take 
up the matter of the railway. 

During this interval of more than three weeks a num- 
ber of plans emanating from American and British 
sources were brought to the attention of the Chinese and 
Japanese representatives with a view to bringing them, 
if possible, into agreement. Also personal and, of course, 
wholly informal interviews were held with Secretary 
Hughes, Mr. Balfour and other representatives of the 
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American and British Governments. Mr. Sze, of the 
Chinese Delegation, also had an interview with Mr. Hard- 
ing, President of the United States. As a result of these 
efforts, it finally appeared that an agreement might be 
reached upon certain terms that had been brought to the 
attention of both Delegations, and, therefore, with this 
expectation in view, the matter of the Shantung Railway 
was again taken up in the Conversations at the meeting 
held January 30. 


Agreements Reached. At this and the next meeting, held 
the following day, the following agreements, in addition 
to those previously reached, were arrived at: 


(1) The transfer of the railway and its appurtenant proper- 
ties to the Chinese Government to be completed as soon as pos- 
sible and in any case not later than nine months from the date 
of the coming into force of the Shantung Treaty ; 

(2) China to make payment for the railway in Chinese Goy- 
ernment Treasury Notes, secured on the properties and revenues 
of the railway, and running for a period of fifteen years, but 
redeemable, whether in whole or in part, at the option of China, 
at the end of five years from the date of the delivery of the Notes, 
or at any time thereafter upon six months’ previous notice; 

(3) Pending the redemption of these Notes the Government of 
China to select and appoint a Japanese subject as Traffic Manager 
of the road and another Japanese subject as Chief Accountant 
jointly with a Chinese Chief Accountant with coordinate fune- 
tions; these officials to be under the ‘‘direction, control and 
supervision’’ of the Chinese Managing Director of the road and 
to be removable for cause. 


Understandings Recorded in the Minutes. The follow- 
ing additional understandings were reached in the Con- 
versations and recorded upon their Minutes: 


1. That the redemption by China of the Treasury Notes will 
not be effected with funds raised from other than Chinese sources. 
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2. That financial details of a technical character relating to the 
Notes will be determined in mutual accord between the Chinese 
and Japanese authorities as soon as possible, but in any case not 
later than six months from the coming into force of the Shantung 
Agreement. 

3. That the transfer of the road shall be completed as soon as 
possible, and, in any case, not later than six months from the 
date of the coming into force of the Shantung Agreement. 

4. That all light railways, including the lands appurtenant 
thereto, built by Japan in Shantung during her military occu- 
pation shall be transferred to China at the time the Shantung 
Railway is transferred. 

5. That, after two and a half years from the date of the 
transfer of the Railway, the Chinese Government may appoint 
an Assistant Traffic Manager of Chinese Nationality, for a period 
of two and a half years, and that such Assistant Chinese Traffic 
Manager may also be appointed at any time after six months’ 
notice for the redemption of the Treasury Notes given by the 
Chinese Government. 

6. That Japan has no intention to claim that China is under 
any obligation to appoint Japanese nationals as members of the 
subordinate staff of the Japanese Traffic Manager or of the Japa- 
nese Chief Accountant. The discussion showed, as to this under- 
standing, that Japan would make no such claim as a matter either 
of legal right or of fact. 

7. That the Chinese Managing Director of the Railway will 
appoint the entire subordinate staff of the Japanese Traffic Man- 
ager and the Japanese Chief Accountant. 

8. That, in the selection of Japanese experts for the positions 
of Traffic Manager and Chief Accountant, the Chinese Govern- 
ment will ask the Japanese Government for such information as 
may be useful in making suitable selections. 

9. That, on the taking over of the Shantung Railway, the 
Chinese authorities are to have full power and discretion to con- 
tinue or to remove the present employees of Japanese nationality 
im the service of the Railway, and that reasonable notice of dis- 
missal may be given before the date of the transfer of the Rail- 
way. Detailed arrangements regarding the replacements, which 
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are to take effect immediately upon the transfer of the Railway, 
are to be made by the Chinese and Japanese authorities. 

10. That, pending the transfer to China of the Shantung Rail- 
way, no new agreements or contracts will be made on that railway 
by the present administration; and that as to existing contracts 
or other commitments, which may conflict with Chinese railway 
policy or interests, the present administration will see to it that 
their operation ceases with the transfer of the Railway to China, 
but that this understanding is not to prevent the Japanese 
authorities from buying material for making repairs that are 
absolutely necessary to the Railway. 

11. That the construction of the Chefoo-Weihsein Railway is 
to be financed by Chinese capitalists. 

12. That the telegraph administration is part of the Shantung 
Railway and will be handed back to China at the time the Rail- 
way is transferred. 

13. That all the Japanese post-offices in Shantung outside of 
the leased area of Kiaochow will be withdrawn before January 1, 
1923, if the Shantung Agreement has come into force before that 
date; and that, otherwise, they will be withdrawn not later than 
that date. That all Japanese post-offices within the leased area 
will be withdrawn at the time of the transfer to China of the 
administration of that area. 

14. That the forestry in the leased area connected with the 
conservation of water supply will be transferred to China in the 
same category as the other public properties formerly belonging 
to Germany. 

15. That all claims for restitution of land in Shantung belong- 
ing to Chinese citizens but occupied by Japanese authorities 
without satisfactory arrangements, and all claims for compensa- 
tion arising from injuries caused in Shantung to the public 
property of China or to persons and property of Chinese citizens 
by Japanese authorities, during the period of Japanese occupa- 
tion, shall be jointly investigated by a Sino-Japanese Commission, 
and if they are found just, the Japanese Government will cause 
fair reparation to be made. 

16. That all claims for lands in Shantung belonging to Chinese 
citizens but occupied by Japanese subjects, without satisfactory 
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arrangements, and all claims for compensation arising from in- 
juries caused in Shantung to the public property of China or to 
the persons or property of Chinese citizens by Japanese subjects, 
during the period of Japanese occupation, shall be similarly in- 
vestigated for final adjustment. 

17. That the omission of reference in the Shantung Treaty to 
questions of claims shall not be deemed to prejudice any claims 
which China or Chinese citizens may have against the Japanese 
Government or against Japanese subjects arising during the 
period of Japanese occupation. 


Joint Commission. For the settlement of various mat- 
ters and details upon which it was not possible to come 
to a precise and definite agreement in the Conversations, 
or to provide for in the Shantung Treaty itself, it was 
agreed that there should be created a Joint Commission 
of six members, three to be appointed by each of the two 
Governments, which was to have the following functions 
and powers: 


To make and carry out detailed arrangements relating to the 
transfer of the administration of the former German Leased 
Territory of Kiaochow and to the transfer of public properties in 
the said Territory and to settle other matters likewise requiring 
adjustment. (Article II of Shantung Treaty.) 


By other provisions of the Shantung Treaty this Com- 
mission was specifically authorized: 


1. To arrange details regarding the transfer of public prop- 
erties ; 

2. To arrange the mode and terms upon which the mines of 
Tsechwan, Fangtze and Chinlingchen are to be vested in a 
Chinese chartered corporation. 

3. To adjust all questions relating to the status or validity of 
vested rights acquired in Kiaochow by Japanese subjects or com- 
panies. 
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4. To make arrangements for the transfer to China of Japanese 
interests in the salt industries and the exportation to Japan of a 
quantity of salt produced by such industries. 

5. To arrange details of the transfer of and compensation for 
the Japanese wireless stations at Tsingtao and Tsinanfu. 


Results of the Conversations Communicated to Secretary 
Hughes and Mr. Balfour. It was agreed that the results of 
the Conversations should be reported to Secretary 
Hughes and Mr. Balfour. This was done by both the 
Delegations on February 1, and Mr. Hughes in turn re- 
ported these results to the Conference. 


An Estimate of the Merits of the Shantung Agreement. 
Inasmuch as, in the opinion of the writer, Japan never 
had equitable rights in Shantung save, possibly, such as 
might have accrued to her during the period when her 
occupation of Kiaochow was justified by strict military 
necessity, it can scarcely be said that there was an equl- 
table basis for such concessions as were made to her by 
the Chinese in the final Shantung settlement. It is clear, 
however, that, from the juristic point of view, Japan had 
in Shantung legal rights vis @ vis China which could only 
be denied by denying the validity of the Sino-Japanese 
Agreements of 1915 and 1918. But, leaving aside ques- 
tions both of equitable and legal rights, and regarding 
the situation that existed at the time the Conversations 
were entered upon, namely, that Japan was in actual 
possession and China was without the power to dis- 
possess her, it is easily demonstrable that China won an 
almost complete victory. The Kiaochow lease and the 
other rights that had been granted to Germany were 
wholly abrogated. China was to get back all the public 
properties in Tsingtao and the Province generally under 
conditions as regards compensation, etc., that were essen- 
tially reasonable and such as she would presumably have 
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been fully willing to grant to Germany had Germany, 
before the war, offered to surrender them to China. 
Every vestige of special German or Japanese treaty or 
contractual rights in the Province disappeared, with only 
the following exceptions so far as Japan is concerned: 


1. Such public properties in the former leased area as may be 
needed for the Japanese Consulate are to be retained by Japan, 
and properties for the special benefit of the Japanese community 
in Kiaochow, such as public schools, shrines and cemeteries, are to 
be left in the hands of that community. 

2. The mines of Tsechwan, Fangtze and Chinlingchen are to be 
operated by a company chartered by the Chinese Government in 
which Japanese capital may equal the Chinese capital. 

3. The exportation to Japan of a quantity of salt produced by 
salt industries along the coast of Kiaochow Bay is to be permitted 
by the Chinese Government, on reasonable terms. 

4. In the management and maintenance of the publie works in 
the former leased area, the foreign community (most of whom 
are now Japanese) are to have fair representation; and in the 
operation of the telephone system due consideration is to be given 
to requests from the foreign community for such extensions and 
improvements as may be reasonably demanded by the general 
interests of the public. 

5. In the administration of the Maritime Customs Japanese 
traders are to be permitted to communicate with the Customs 
House of Tsingtao in their own language, and the Inspector- 
General is to be instructed to give consideration, within the limits 
of the established service regulations, to the diverse needs of the 
trade of Tsingtao, in the selection of a suitable staff for such 
Customs House. 

6. For a limited period of time, the Chinese Government is to 
employ upon the Shantung Railway a Japanese as Traffic Man- 
ager, and, in accordance with a Chinese Chief Accountant, a 
Japanese as Chief Accountant. 


Only as to this last-named concession to Japan could 
there be any question as to reasonableness, or as to a 
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possible jeopardizing of Chinese interests. And, even as 
to this concession, an examination of its extent shows 
that if the Chinese authorities make proper use of the 
rights of administration control reserved to them, the 
Japanese Traffic Manager and Chief Accountant, during 
the limited period of time they are to be employed, will 
not have the power to discriminate against or otherwise 
injure legitimate Chinese interests, even should they be 
disposed to do so. As to this the writer can do no better 
than quote the following statement of Mr. John EK. Baker, 
Adviser since 1917 to the Chinese Ministry of Communi- 
cations: 


The Chinese people are to be congratulated upon the settlement 
of the Shantung question. By agreeing to the railway settlement 
the whole Shantung question is settled. China gets rid of 2,000 
Japanese employees at the price of retaining only two. The 
price to be paid for the railway is to be no greater than that 
which Japan paid for it, and will probably be less than it would 
cost to reproduce the railway today. China has five years or 
fifteen years at her option within which to raise the purchase 
price. The railway can be made to pay for itself within the 
fifteen year limit. While it would have been desirable to get rid 
of all Japanese participation in this railway immediately, there 
will be certain benefits accruing to a campaign extending for five 
years during which the purpose of eliminating Japanese influence 
from Shantung is placed before the Chinese people. 

There has been a very real fear that if employees of Japanese 
nationality remained upon the railway, some means will be found 
by Japan to retain possession of the line. If that were the 
ultimate intention of Japan there was no need whatever for her 
to have entered into these negotiations. Supporting her position 
in Shantung, she had the signed agreement of the three most 
powerful European nations. This support Japan has now signed 
away. In the ease of Siberia, Japan had no support of this kind, 
yet she openly defied the United States and the expressed opinion. 
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of other Delegations, and got away with it. If she had intended 
to remain in Shantung, she could have done so. 

Furthermore, the Japanese Traffic Manager and the Japanese 
Chief Accountant (the latter of whom acts jointly with the 
Chinese Chief Accountant) are so hedged about with limitations 
to their powers that under a vigorous Chinese administration 
they should be harmless. They are ‘‘under the direction, control 
and supervision of the Chinese Managing Director.’’ Take the 
ease of the Traffic Manager. By no means will he have unre- 
stricted liberty of action in the performance of his duties. Upon 
the Chinese Government railways there are at present two or- 
ganizations of the Traffic Managers: (1) the Through-traffic 
Conference and (2) the General Traffic Conference. Both of 
these conferences meet at least once a year, but generally an extra 
conference or two is called by the Ministry of Communications 
for specific purposes. The first is composed of representatives 
of the through-traffic lines and of the Through-traffic Administra- 
tion in the Ministry of Communications, while the second is com- 
posed of Traffic Managers of all Government lines together with 
representatives of the General Traffic section of the Ministry of 
Communications. 

The Traffic Manager of the Shantung Railway will go into one 
or the other or both of these conferences. These conferences act 
as a legislative body which passes the laws governing the traffic 
department upon all the lines participating in such conferences. 
The law eomes into effect when approved by the Minister of Com- 
munications, and is administered by the Traffic Manager as the 
representative, under the Managing Director, of the Ministry of 
Communications. Thus this Traffic Manager will be subject to 
the control which comes from association with technical represen- 
tatives of other lines as well as the control of his own Managing 
Director. To escape from such control either he must defy his 
colleagues in the conference or deliberately disobey the Ministry 
of Communications, in which ease he is subject to removal by the 
Director, power to do which is expressly reserved in the agree- 
ment. 

Such conferences have already prescribed a uniform classifica- 
tion of goods; uniform rules for the carriage of goods and pas- 
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sengers, baggage and parcels; uniform rules for car distribution 
and reporting of car performance. The formulation of uniform 
operating rules, signalling rules, and civil service rules is already 
under way. Other subjects will follow. 

A similar condition will be found governing the Chief Ac- 
countant, who will be subject to the scrutiny of a Chinese Chief 
Accountant, as well as of the Managing Director. The uniform 
classifications of accounts on Chinese railways have been in force 
for several years. The conferences of the Accountants have had 
nearly eight years of successful history. Practically the whole 
field of accounts has been covered, and these classifications and 
accounting rules are a part of the railway law of China which 
the Japanese Chief Accountant will be compelled to follow. 

The accounts and statistics required of Chinese railways are 
considered by experts to be among the best in the world. If used 
intelligently they hold to rigid accountability both the integrity 
and efficiency of operating officers. If care is taken to appoint 
a vigorous and intelligent Managing Director, China has little to 
fear from the presence of a Japanese Traffic Manager or Ac- 
countant. 

As a matter of fact this settlement secures better terms for 
China than are to be found in any other railway contracts nego- 
tiated under the Republic. All such other contracts place a 
mortgage on the line and yield commissions on foreign supplies 
purchased by the railway or limit the freedom of the government 
as to banks with which it will deal. All of this is avoided in the 
Shantung Agreement. All of them provide for a foreign Chief 
Accountant who acts alone, while this agreement gives China an 
associate Chief Accountant. All of them provide for foreign 
Chiefs of Maintenance of Way, of Locomotives and of Traffic, or 
else for a foreign General Manager, compared with a mere Traffic 
Manager on the Shantung Railway. Besides, all of these agree- 
ments were made in days before China possessed any of the 
machinery described above for circumscribing the powers of any 
of these officers. Today, China can safely be far more liberal in 
appointments of foreigners than she could be five or six years 
ago, yet this agreement is much more conservative than those 
negotiated by Sun Yat Sen and others in 1913, 1914 and 1915. 
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In fact, on lines where the Government is under little or no 
compulsion to use foreigners, China has voluntarily placed 
foreign accountants, engineers and mechanical experts in much 
larger numbers than are required in their contract. 

There is nothing to fear from the present arrangement if China 
will merely use ordinary vigor, intelligence and integrity in her 
handling of the situation. 

In ease there should be any disposition to defy such established 
conditions—a disposition which is not expected at present by any 
one conversant with these negotiations—the machinery has been 
provided by conference for the establishment of a Board of Ref- 
erence which will make an attempt on the part of Japan to take 
advantage of China’s weakness publicly apparent. There can be 
no greater protection at the present time.*® 


If further evidence were needed of the satisfaction 
with which the Chinese people should receive the Shan- 
tung settlement reached at Washington, attention may 
be called to the fact that the terms of that settlement were 
decidedly more favorable to China than were those which 
the Chinese Government instructed its representative, 
Dr. Koo, to present in 1921 to the League of Nations at 
Geneva. These provided that the Tsinanfu-Shunteh and 
Kaomishu railways should be given over to the new Inter- 
national Banking Consortium for operation, and that the 
Tsingtao-Tsinanfu road should be operated by China her- 
self; or, a future date for the return of this road having 
been agreed upon, pending that return, it should be oper- 
ated on a joint capital and business basis. As to the 
operation of the mines, they might be made a joint Sino- 
Japanese undertaking. 


?Mr. Baker was in Washington during most of the time the Con- 
ference was in session, and his expert advice was of great value to 
the Chinese Delegation. 


CHAPTER XI 
Tue RETURN OF SHANTUNG TO CHINA? 


The treaty for the settlement of the Shantung contro- 
versy agreed to by the Chinese and Japanese Delegations 
at the Washington Conference and signed by them on 
February 4, 1922, was ratified by the two Governments 
and these ratifications exchanged on June 2, 1922. Almost 
immediately thereafter negotiations between China and 
Japan were initiated in order that the Treaty might be 
implemented. 

A joint Sino-Japanese Commission was appointed 
which divided itself into two Sections; the one to deal 
with the return of the Tsingtao-Tsinanfu Railway, and 
the other with all other matters. 

With regard to the Railway, after considerable discus- 
sion as to how its value should be arrived at, it was finally 
agreed that this value, including appurtenances, should 
be deemed to be 40,000,000 Yen. This amount the Chinese 
Government was to pay with gold Treasury Notes, bear- 
ing six per cent. interest, which were to be received at 


*The details for this return are taken from articles by Mr. C. 
Chao entitled “ The Shantung Negotiations’ which appeared in the 
Chinese Social and Political Science Review, January and April, 1923, 
and which are substantially reproduced in the China Year Book, 1928, 
pp. 1156-1193; the final agreements are contained in an Agreement 
and an Annex thereto, together with certain Memoranda, the texts 
of all of which documents are given in the China Year Book, 1923, 
pp. 1179-1198. 
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their face value. Regarding the banks in which the reve- 
nues of the Railway were to be deposited, the replace- 
ment by Chinese of Japanese employees on the Railway, 
and the force and effect to be given to existing contracts 
for construction and the supply of materials, certain 
understandings were arrived at and recorded, but the 
final determination of the details relating thereto was 
left to a ‘* Committee on Transfer ’’ which was to be 
established. 

The Section of the Joint Committee having to do with 
other than the Railway matters appointed the following 
Sub-Committees: (1) On valuation of public properties; 
(2) On Telegraphs and Telephones; (3) On the Salt In- 
dustry; (4) On Mines; (5) On the Transfer of Tsingtao; 
(6) On Drafting; and (7) On Transfer. 

The matter of the valuation to be given to the public 
properties, including mines and salt fields, was a very 
difficult one, but agreement was finally reached, the de- 
tails of which do not need to be stated. As regards the 
mode of payment for these properties it may, however, 
be said that it was agreed that the Chinese Government 
should pay $2,000,000 in cash, and, for the remainder due, 
issue Treasury Notes in Japanese Gold Yen, bearing 
interest at six per cent. The Japanese asked that the 
surplus of the customs and salt revenues, as well as the 
revenues from the other public properties in Tsingtao, 
be pledged as security for the Treasury Notes. The 
Chinese were willing to pledge the surplus of the customs 
and salt receipts for the purpose, but they declared them- 
selves unwilling thus to burden the Tsingtao administra- 
tion at the very beginning of its operation by Chinese, 
and, in result, it was agreed that the Tsingtao revenues 
need not be pledged, but that, pending the payment of 
the Treasury Notes, the Chinese Government would not 
pledge these revenues as security for any foreign obliga- 
tion. 
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Considerable discussion was had regarding the public 
properties to be retained by the Japanese for the use of 
their Consulate and for other public or quasi-public pur- 
poses for Japanese nationals in T’singtao or along the 
Railway. The former Post Office Building was finally 
allotted for the Japanese Consulate and consent given by 
the Chinese that eleven other premises, schools, shrines, 
cemeteries, etc., should be retained by the Japanese. 

With regard to the telephone service in Tsingtao, the 
chief question was whether or not the Japanese language 
should continue to be used in the ‘* exchanges.’’ It was 
agreed that this should be done for the period of six 
months beginning with December 1, 1922. It was also 
agreed by the Chinese that the long-distance telephone 
service from T'singtao would be opened to the public. 
The matter of establishing a telephone service along the 
railway was left dependent upon the judgment of the 
Chinese as to its desirability. 

With regard to telegraph lines, the Chinese agreed to 
open to public use the principal stations along the rail- 
way line, and to permit the use of the Japanese alphabet 
at Tsingtao, and, upon payment of an additional charge, 
at Szefang and Tsangkow. 

With regard to wireless messages, it was agreed by the 
Chinese, upon taking over the Tsingtao and T'sinanfu 
stations, to open them to public use between the stations 
and steamers at sea, and between T'singtao and Tsinanfu, 
so long as those stations might be maintained.? 

With regard to cables, the Japanese agreed that one- 
half of the Tsingtao-Sasebo cable should be transferred 
to China without compensation—the Tsingtao end to be 
opened by China and the Sasebo end to be operated by 

* The Chinese are not sure that, when the Tsingtao-Tsinanfu Rail- 


way is linked up with the Tientsin-Pukow Railway, Tsinanfu will 
prove to be a good location for a wireless station. 
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Japan. China, upon its part, agreed that, upon the ex- 
piration of the telegraph monopoly granted to the exist- 
ing foreign companies (December 31, 1930), it will termi- 
nate such monopoly, and that no government, company, 
or individual of whatever nationality shall henceforth be 
granted a telegraph monopoly. 

With regard to the Salt Industry, and in particular 
with regard to the exportation to Japan of salt produced 
along the coast of Kiaochao Bay, it was agreed: (1) that 
Japan, during a period of fifteen years, shall purchase 
annually between 100,000,000 and 350,000,000 catties, at 
the expiration of which period a new arrangement may 
be agreed upon; (2) that China shall apply the regula- 
tions for the inspection of the quality (including color) 
of salt, which had been promulgated by Japan to the salt 
purchased by Japan, but if, in the future, different regu- 
lations are needed, they will be agreed upon; (3) that 
places for the delivery of such salt shall be agreed upon; 
and (4) that ‘* other arrangements for the purchase of 
salt shall be agreed upon by the responsible authorities 
of China and Japan.’’? 

With regard to the mines of the Fangtze, Tzechuan and 
Kinglingchen districts, it was agreed that a joint Sino- 
Japanese Company should be organized, with a special 
charter from the Chinese Government, and with its cap- 
ital and additional investments equally divided between 
Chinese and Japanese nationals. This company, it was 
agreed, should pay to the Government of Japan 5,000,000 
yen, gold, in return for which all the mines and proper- 
ties appurtenant thereto should be transferred to the 
company. In the annex to the main agreement it was 
provided, inter alia, that the shares and securities of the 

*For further details of the agreements regarding salt, see also 


Section VIII of the Annex to the Main Articles of Agreement (China 
Year Book, 1923, p. 1186). ’ 
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company should be transferred only between Chinese and 
Japanese nationals; that there should be nine directors 
of the company, of which five should be Chinese and four 
Japanese nationals; that there should be two inspectors, 
one of Chinese and one of Japanese nationality; that the 
directors and inspectors should be chosen from the Chi- 
nese and Japanese shareholders; that the company might 
employ two or three officers of the T'singtao-Tsinanfu 
Railway as its councillors; that the 5,000,000 yen which 
the company was to pay to Japan should not bear inter- 
est; that when the company received dividends above 8 
per cent., one-half of the surplus shall be paid to Japan; 
that ‘‘ all mining area taxes, mining taxes, customs 
duties, and all other kinds of taxes and duties to be paid 
by the company shall be in accordance with the lowest 
and the most favorable treatment accorded to other min- 
ing companies in China ’’; ‘‘ that the Government of 
China will accord similar treatment to this mining com- 
pany as has been accorded to others in regard to the 
transportation of the mining materials, coal and coke, 
special freight charges, distribution of wagons, and ware- 
houses for such materials or the extension of its lines ’’; 
that the company shall provide at cost the coai required 
by the Tsingtao-Tsinanfu Railway; that special wharves 
may be constructed at Tsingtao for the Shantung mines; 
and that the company shall, in addition to the foregoing, 
receive the most favorable treatment in its relation with 
the railway and wharves that has been accorded to other 
mining companies in China. 

Considerable discussion was had with regard to the 
status of lands sold or otherwise transferred to private 
individuals by the German or Japanese authorities while 
they were in control of the Kiaochao leased area. As is 
well known, China has not permitted, except to mission- 
aries, the leasing or purchasing of lands outside the 
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Treaty Ports by foreigners, and, with regard to claims 
of private ownership of lands based upon deeds derived 
from the German or Japanese authorities in Shantung, 
the Chinese stood firm in their refusal to recognize their 
validity. [t was then proposed by the Japanese that these 
titles to ownership should be changed to perpetual leases. 
This proposition, also, was rejected by the Chinese. The 
Japanese based their insistence upon their propositions 
upon the guarantee contained in the Shantung Treaty 
agreed upon at Washington, that vested rights of foreign 
nationals in the former leased area would be respected 
by China. A deadlock upon this point having been 
reached, it was agreed that the matter should be left to 
future settlement by the two governments. With regard 
to certain large farms, however, it was agreed that they 
should be taken over by China, with fair compensation 
therefor. With regard to the leasing of lands, China 
agreed to extend to thirty years, upon their expiration, 
the permits for leasing of land, which had been issued by 
the Japanese Administration before the exchange of the 
ratifications of the Shantung Treaty, and that, upon the 
expiration of the thirty years, the leases might be re- 
newed, but that the conditions of renewal should be gov- 
erned by the regulations of the Port of Kiaochao for the 
leasing of land.* All permits for leasing of land issued 
by the Japanese Administration after the exchange of 
ratifications of the Shantung Treaty were to be deemed 
cancelled. 

With regard to Maritime Customs, it was agreed that 
China would continue the existing bonded warehouse sys- 
tem; that Japanese merchants at Kiaochao might com- 
municate in Japanese with the Maritime Customs ofii- 


*The foregoing was not to apply to land upon which no work or 
construction had been started. 
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cials; and that the Inspector-General of the Customs 
should give consideration, within the limits of the estab- 
lished customs regulations, to the various needs of the 
trade at Tsingtao in the selection of a suitable staff for 
the Customs House, and should limit changes in the exist- 
ing personnel to the minimum degree. 

Regarding, generally, ‘‘ vested rights ’’ of foreign 
nationals, it was agreed that the Chinese local authorities 
and the Japanese consular authorities should devise 
proper ways for their adjustment in accordance with the 
terms of the Agreement and the Annex thereto, and of 
the Shantung Treaty for the Settlement of Outstanding 
Questions Relative to Shantung. 

With regard to Chinese claims for injuries done to 
them or to their properties by Japanese subjects or 
authorities, it was agreed that they should be settled 
through diplomatic or judicial procedure as stipulated 
in the Shantung T'reaty. 

Kiaochao now has the status of a port voluntarily 
opened by China.’ With regard to the government of 
this port, it may be observed that, although the Shantung 
Treaty provided (Annex, Section v1) that ‘‘ pending the 
enactment and general application of laws regulating the 
system of local self-government in China, the Chinese 
local authorities will ascertain the views of the foreign 
residents in the former German Leased Territory of 
Kiaochao in such matters as may directly affect their 
welfare and interests,’’ no provision has been made for 
the representation of foreigners on the Municipal Coun- 
cil. It would appear that the failure to do this has been 
due to a deference upon the part of the Chinese to the 

>The text of Regulations issued by the Chinese Government for 


the administration of this Port is given in the China Year Book, 1923, 
pp. 1193-1195. 
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wishes of the American and British residents of 
Tsingtao.® 


*Mr. T. F. Millard, a usually well-informed writer, in the New’ 
York Times, May 14, 1926, says: [Foreign representation] “has 
not been carried out, not especially because of Chinese objections, but 
because a majority of foreign Governments have not wanted that. 
In Tsingtao, where the Japanese population outnumbers all other 
foreigners twenty to one, it is virtually certain that the foreign 
members of the Council would be Japanese. Soon after the Chinese 
took over the Government at Tsingtao they approached the American 
and British consuls privately, put the situation before them, and 
said if the foreign members were British and American the Chinese 
would be glad to have them, but they were reluctant to admit again 
the wedge of Japanese authority. Since American and British and 
other European residents at Tsingtao preferred to live under exclu- 
sive Chinese jurisdiction rather than to revert to qauasi-Japanese 
authority, the American and British consuls thought it better to 
allow the treaty right to lapse. On their part, the Japanese have 
not pressed the point, probably because of wider political consider- 
ations.” 


CHAPTER XII 
OTHER JAPANESE INTERESTS IN CHINA Prior To 1922 


Japanese Sphere in Fukien. There is nothing in the way 
of formal support, beyond the non-alienation declaration 
of China in 1898, to uphold the contention of the Japa- 
nese that the Province of Fukien constituted a Japanese 
Sphere of Interest. 

In the chapter dealing with Extraterritoriality, the 
clearly unjustifiable attempts upon the part of Japan to 
establish in certain places in Fukien, and especially in 
Amoy, so-called ‘‘ police boxes,’’ were discussed. She 
has also, it may be observed, made the same unauthorized 
atttempts in Manchuria. 


Twenty-One Demands of 1915. Though not mentioning 
the province by name, the following demand (Group IV) 
contained in the ''wenty-one Demands of 1915 was under- 
stood to relate especially to Fukien: 

‘The Japanese Government and the Chinese Govern- 
ment, with the object of effectively preserving the terri- 
torial integrity of China, agree to the following special 
article: 

‘‘'lhe Chinese Government engages not to cede or 
lease to a third Power any harbor or bay or island along 
the coast of China.”’ 

This was the demand in its original form. As revised, 
it read: 


334 


OTHER JAPANESE INTERESTS 335 


‘* China to give a pronouncement by herself in accord- 
ance with the following principle: 

‘* No bay, harbor, or island along the coast of China 
may be ceded or leased to any Power.’’* 

In the exchange of notes ? which were of even date with 
the treaties of May 25, 1915, resulting from Japan’s ulti- 
matum to China, the Japanese Minister said: 


A report has reached me to the effect that the Chinese Govern- 
ment has the intention of permitting foreign nations to establish, 
on the coast of Fukien Province, dockyards, coaling stations for 
military use, naval bases, or to set up other military establish- 
ments; and also of borrowing foreign capital for the purpose of 
setting up the above-mentioned establishments. I have the honor 
to request that Your Excellency [the Chinese Minister of Foreign 
Affairs] will be good enough to give me a reply stating whether 
or not the Chinese Government really entertains such an in- 
tention. 


In reply, the Chinese Minister said: 


I beg to inform you that the Chinese Government hereby de- 
clares that it has given no permission to foreign nations to con- 
struct, on the coast of Fukien Province, dockyards, coaling 
stations for military use, naval bases, or to set up other military 
establishments; nor does it entertain an intention of borrowing 
foreign capital for the purpose of setting up the above-mentioned 
establishments. 


Here there is no engagement on the part of the Chinese 
Government as to what it will do in the future with refer- 
ence to dockyards, coaling stations, etc., on the coast of 
Fukien, but, as a matter of fact, it is known that the 
Japanese Government would consider it a highly un- 


‘It will be observed that the demand relates to any Power, and 
not, as originally, to a third Power. 
* For translation of this exchange of notes, see MacMurray, p. 1216. 
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friendly act should China at any time give to a foreign 
Power other than itself a foothold of any kind, of mili- 
tary or political significance in the province or on the 
eoast of Fukien. 

It is further to be observed that in the famous Fifth 
Group of the Twenty-one Demands, which group was 
‘* postponed for future discussion,’’ Japan demanded of 
China (Art. 6) that ‘‘ if China needs foreign capital to 
work mines, build railways and construct harbor works 
(including dockyards) in the Province of Fukien, Japan 
shall first be consulted. ”’ 

Mr. MacMurray in his compilation of China treaties 
points out * that it was understood that in the correspond- 
ence regarding rights in Fukien the Japanese had in mind 
a contract that was said to have been concluded between 
the Chinese Ministry of Marine and the Bethlehem Steel 
Company, an American corporation, on March 9, 1914, 
for the establishment of a naval dockyard at Mamoi, near 
Foochow, a translation of which from a professed Chi- 
nese original had been published in the Peking Daily 
News. Mr. MacMurray says: ‘‘ It is within the knowl- 
edge of the editor (who at the time of the publication of 
this document was Secretary of the American Legation 
in Peking) that this alleged contract was wholly spurious, 
and that neither the Bethlehem Steel Company nor any 
other American firm had entered into any agreement with 
the Chinese Government contemplating the establishment 
of such a naval base at Mamoi or elsewhere. It can only 
be supposed that the Chinese version of the document in 
question was fabricated out of false rumors and surmises 
as to the offer made by the Bethlehem Steel Company in 
October, 1911, and confirmed by its vice-president, Mr. 
Johnson, when visiting Peking in the winter of 1913-14, 


*P. 1236. 
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to open a credit of taels 25,000,000 in favor of the Chinese 
Government if and when desired by the Ministry of 
Marine for the building of ships and ordnance by the 
company. ’’ 


Yangtze Valley Railroads and the Hangyehping Iron 
Works. Jt is known that one of the chief reasons why 
Japan has been especially anxious to obtain influence in 
China is in order that she may have access to and control 
of the natural resources of China, and especially of her 
coal and iron—resources which Japan has in very insuffi- 
cient quantities within her own borders, and for which, 
with her developing industrialization, she has a con- 
stantly increasing need. In Manchuria she has obtained . 
control of important mines, especially of the Fushun 
mines, near Mukden, and in Shantung she also has 
considerable control of the important mining rights at 
Fangtze and Hungshan and other places. 

It had been supposed that England had obtained a posi- 
tion in the Yangtze Valley which would prevent, at the 
least, the granting of any preferential mining or railway 
or industrial rights to another power, but in the Twenty- 
one Demands of 1915 Japan demanded special mining 
and railway rights in that region. 

In Group V of these demands, Japan demanded that 
China agree ‘‘ to grant to Japan the right of constructing 
a railway connecting Wuchang with Kiukiang and Nan- 
chang, another line between Nanchung and Hangchow, 
and another between Nanchang and Chaochow.”’’ 

With regard to these demands the Chinese Govern- 
ment has the following to say in its ‘* Official History of 
the Sino-Japanese Treaties of 1915 ”’: 


The demand for railway concessions in the Yangtze Valley con- 
flicted with the Shanghai-Hangchow-Ningpo Railway Agreement 


338 FOREIGN RIGHTS AND INTERESTS IN CHINA 


of March 6, 1908, the Nanking-Changsha Railway Agreement of 
March 31, 1914, and the engagement of August 24, 1914, giving 
preference to British firms for the projected line from Nanchang 
to Chaochowfu. For this reason the Chinese Government found 
themselves unable to consider the demand, though the Japanese 
Minister, while informed of China’s engagements with Great 
Britain, repeatedly pressed for its acceptance. 


These demanded railway concessions, together with the 
other Demands of Group V, were not, as is known, pushed 
to final issue by Japan in 1915, but were postponed ‘‘ for 
future discussion.’’ 

With regard, however, to another very important in- 
terest in the Yangtze Valley, Japan was insistent and 
successful. This related to the Hanyehping Iron Works. 

This Chinese company is one of the largest iron and 
coal concerns in China, and is situated near Hankow. 
The corporation controls the great Tayeh iron mines, and 
the coal deposits of Pinghsiang, which supply with fuel 
the Chinese arsenal of Hanyang. Through inefficient 
management the company had not been financially suc- 
cessful, and, before the war, had borrowed considerable 
sums from Japan. 


Demands of 1915. Now, in 1915, in Group III of the 
Twenty-one Demands, Japan made the following de- 
mands: 


The Japanese Government and the Chinese Government, seeing 
that Japanese financiers and the Hanyehping Co., have close rela- 
tions with each other at present and desiring that the common 
interests of the two nations shall be advanced, agree to the fol- 
lowing articles :-— 

ARTICLE 1. The two Contracting Parties mutually agree that 
when the opportune moment arrives the Hanyehping Company 
shall be made a joint concern of the two nations and they further 


OTHER JAPANESE INTERESTS 339 


agree that without the previous consent of Japan, China shall not 
by her own act dispose of the rights and property of whatsoever 
nature of the said Company nor cause the said Company to dis- 
pose freely of the same. 

ARTICLE 2, The Chinese Government agrees that all mines in 
the neighborhood of those owned by Hanyehping Company shall 
not be permitted, without the consent of the said Company, to be 
worked by other persons outside of the said Company; and fur- 
ther agrees that if it is desired to carry out any undertaking 
which, it is apprehended, may directly or immediately affect the 
interests of the said Company, the consent of the said Company 
shall first be obtained. 


With reference to these demands, the Chinese Govern- 
ment, in the conferences resulting therefrom, agreed ‘‘ to 
refrain from raising objections to the principle of co- 
operation in the Hanyehping Company, if the latter 
should arrive at an agreement in this respect with the 
Japanese capitalists concerned. With reference to this 
question, it was pointed out to the Japanese Minister 
that, in the Provisional Constitution of the Republic of 
China, Chinese subjects are guaranteed the right to pro- 
tection of their property and freedom to engage in any 
lawful occupation. The Government was precluded, 
therefore, from interfering with the private business of 
the people, and could not find any other solution than 
the one thus agreed to.’’ * 

In their revised form Group III of the Japanese De- 
mands read as follows: 


The relations between Japan and the Hanyehping Company 
being very intimate, if the interested party of the said Company 
comes to an agreement with the Japanese capitalists for coopera- 
tion, the Chinese Government shall forthwith give its consent 
thereto. The Chinese Government further agrees that, without 


* China’s Official History of the Sino-Japanese Treaties. 
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the consent of the Japanese capitalists, China will not convert 
the company into a state enterprise, nor confiscate it, nor cause 
it to borrow and use foreign capital other than Japanese. 


In the exchange of notes® accompanying the treaties 
of May 25, 1915, resulting from Japan’s ultimatum to 
China, the following engagement was made by China: 


If in future the Hanyehping Company and the Japanese capi- 
talists agree upon cooperation, the Chinese Government, in view 
of the intimate relations subsisting between the Japanese capi- 
talists and the said company, will forthwith give its permission. 
The Chinese Government further agrees not to confiscate the said 
company, nor without the consent of the Japanese capitalists to 
convert it into a state enterprise, nor cause it to borrow and use 
foreign capital other than Japanese. 


Group V of the Twenty-One Demands. In order to com- 
plete the account of Japan’s officially acknowledged ambi- 
tions with regard to China, at least up to 1922, it is neces- 
sary to consider the scope of the famous Fifth Group of 
Demands which she presented to China in 1915—demands 
which, to be sure, were not then granted by China, but 
which, however, until the Washington Conference, were 
kept pending ‘‘ for future discussion.’’ 

These demands, in their original form, were as follows: 


ARTICLE 1. The Chinese Central Government shall employ 
influential Japanese advisers in political, financial and military 
affairs. 

ARTICLE 2. Japanese hospitals, churches and schools in the 
interior of China shall be granted the right of owning land. 

ARTICLE 38. Inasmuch as the Japanese Government and the 
Chinese Government have had many cases of dispute between 
Japanese and Chinese police to settle eases which caused no little 
misunderstanding, it is for this reason necessary that the police 


* For translation of this exchange of notes, see MacMurray, p. 1229. 
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department of important places |in China] shall be jointly ad- 
ministered by Japanese and Chinese, or that the police depart- 
ments of these places shall employ numerous Japanese, so that 
they may at the same time help to plan for the improvement of 
the Chinese Police Service. 

ArTIcLE 4, China shall purchase from Japan a fixed amount 
of munitions of war (say 50% or more) of what is needed by the 
Chinese Government, or that there shall be established in China 
a Sino-Japanese jointly worked arsenal. Japanese technical 
experts are to be employed and Japanese material to be pur- 
chased. 

ARTICLE 5. China agrees to grant to Japan the right of con- 
structing a railway connecting Wuchang with Kiukiang and 
Nanchang, another line between Nanchang and Hanchow, and 
another between Nanchang and Chaochou. 

ARTICLE 6. If China needs foreign capital to work mines, 
build railways and construct harbour-works (including Dock- 
yards) in the Province of Fukien, Japan shall be first consulted. 

ARTICLE 7, China agrees that Japanese subjects shall have 
the right of missionary propaganda in China. 


When one considers the scope of these demands, it is 
not surprising that the Japanese Government should 
have been reluctant to have it known by the other Treaty 
Powers that they were being pressed. ‘This, also, ex- 
plains the official issuance by Japan of what purported 
to be a list of the Demands which, in addition to other 
omissions and inaccuracies, failed to make mention of 
the fact that this Fifth Group of Demands had been pre- 
sented.° 

The Japanese Government later explained this omis- 
sion by alleging that the items in Group V had been pre- 
sented not as Demands, but merely as Desiderata, and, in 


*On April 3, the Japanese Premier, Count Okuma made the public 
statement that Japan had not asked for the appointment of Japanese 
advisers in China, and that “in Shantung Japan is only asking for 
what China has already granted to Germany.” 
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support of this assertion quoted the following para- 
graph claimed to be contained in the instruction from the 
Foreign Office to its Minister at Peking: 


As regards the proposals contained in the Fifth Group, they 
are presented as the wishes of the Imperial Government. The 
matters which are dealt with under this category are entirely 
different in character from those which are included in the first 
four groups. An adjustment, at this time, of these matters, some 
of which have been pending between the two countries, being 
nevertheless highly desirable for the advancement of the frindly 
relations between Japan and China as well as for safeguarding 
their common interests, you are also requested to exercise your 
best efforts to have our wishes carried out. 


Whatever force this explanation may have is qualified 
by the fact that when the Twenty-one Demands were 
made upon China, there was no indication given in the 
text or the accompanying verbal explanations that the 
demands included in Group V were different in kind or 
less imperatively presented. In China’s ‘‘ Official His- 
tory,’’ it is stated: 


The first four groups were each introduced by a preamble, but 
there was no preamble or explanation to the fifth of the five 
eroups. In respect of the character of the demands in this group, 
however, no difference was indicated in the document between 
them and those embodied in the preceding groups. 


With regard to the statement of the Japanese Govern- 
ment that it had never had the intention of forcing China 
to accept the Group Five Demands, Mr. Putnam Weale 
says: ‘‘ The writer, being acquainted from first to last 
with everything that took place in Peking from the 18th 
January to the filing of the Japanese ultimatum of the 
7th May, has no hesitation in stigmatizing this statement 
as false.’’’ 


"The Fight for the Republic, p. 101. 
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With reference to the demand by Japan that Japanese 
hospitals, schools and temples might own land in the 
interior of China and that Japanese subjects should have 
the right to carry on religious propaganda in China, the 
Chinese Government in its ‘* Official History’’ said that 
this 


would, in the opinion of the Chinese Government have presented 
grave obstacles to the consolidation of the friendly feeling sub- 
sisting between the two peoples. The religions of the two coun- 
tries are identical and, therefore, the need for a missionary 
propaganda to be carried on in China by Japanese does not exist. 
The natural rivalry between Chinese and Japanese followers of 
the same faith would tend to increase disputes and friction. 
_ Whereas Western missionaries live apart from the Chinese com- 
munities among which they labor, Japanese monks would live 
with the Chinese, and the similarity of their physical character- 
istics, their religious garb, and their habits of life would render 
it impossible to distinguish them for purposes of affording the 
protection which the Japanese Government would require should 
be extended to them under the system of extraterritorialty now 
obtaining in China. Moreover a general apprehension exists 
among the Chinese people that these peculiar conditions favoring 
conspiracies for political purposes might be taken advantage of 
by some unscrupulous Chinese. 


With regard to the demands of Group V concerning 
police and the purchase or manufacture of arms, Mr. 
Hornbeck’s comment deserves quotation. He says: 


The granting of the first of these would connote an extensive 
abrogation of sovereign rights, would imply a consciousness on 
China’s part of inability to administer her own affairs, and would 
inevitably lead to acute and intolerable friction. The granting 
of the second would involve a more conspicuous disregard of the 
principle of equal opportunity in China’s markets than has ever 
in a single instance been shown. It would necessitate China’s 
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making familiar to Japan every detail of her military prepara- 
tion and equipment, thus substantially subordinating herself in 
these vitally important matters to the will and convenience of 
Japan. The two together would, in the course of a few years, 
not only put China absolutely at the mercy of Japan, but would 
produce conditions to which Japan could point as ample justifica- 
tion for such measures as she might choose to take for the osten- 
sible purpose of removing those conditions. If China assented to 
these along with the other demands she would be assigning her- 
self as protectorate, immediately, to Japan.® 


In conclusion of this subject it should be noted that, 
though the other Powers then preoccupied in war did not 
deem it advisable, at least, so far as the public is advised, 
to protest Japan’s Demands, the United States sent to 
the Japanese Government the long communication which 
has been quoted in the chapter dealing with the Open 
Door, and on May. 16, 1915, felt it necessary to submit 
to the Chinese and Japanese Governments the following 
identic note: 


In view of the circumstances of the negotiations which have 
taken place and which are now pending between the Government 
of China and the Government of Japan and of the agreements 
which have been reached as a result thereof, the Government of 
the United States has the honour to notify the Government of the 
Chinese Republic that it cannot recognize any agreement or 
undertaking which has been entered into or which may be en- 
tered into between the Governments of China and Japan impair- 
ing the Treaty Rights of the United States and its citizens in 
China, the political or territorial integrity of the Republic of 
China or the international policy relative to China commonly 
known as the Open Door policy. An identical note has been 
transmitted to the Japanese Government. 


Sino-Japanese Military Agreement of 1918. After China 
entered the war there was organized a so-called War 
*Contemporary Politics in the Far East, p. 318. 
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Participation Board, the ostensible purpose of which was 
to direct the military operations which China might 
undertake as a belligerent in the Great War. There can 
be no question, however, that its chief purpose was to 
serve as a political agency of the northern military party 
in the contest then raging between the northern provinces 
represented by the government at Peking, and certain of 
the southern and southwest provinces with their head- 
quarters at Canton. 

Karly in the year 1918 the ‘‘ Arms Contract ’’ with 
Japan had been entered into according to which Japan 
was to supply China, that is, the northern military party, 
with a large amount—said to be Yen 40,000,000 worth— 
of arms and ammunition. 

Soon after it became known that the War Participation 
Board had entered into an agreement with the Japanese 
Government, the text of which was kept secret. This 
news created so much excitement in China and specula- 
tion in the foreign chancelleries that, on May 30, the 
parties concerned deemed it wise to make public the fol- 
lowing notes which had been exchanged the preceding 
March. These notes were as follows: ? | 

The Chinese Minister at Tokyo writing to the Japa- 
nese Minister for Foreign Affairs, under date of March 
20, 1918, said: 


I have the honor to communicate to Your Excellency that the 
Government of China, believing that in the present situation 
cooperation with the Government of Japan on the lines herein- 
after indicated is highly important in the interest of both coun- 
tries, has authorized me to approach your government with a 
view to arranging for such cooperation. 

1. Having regard to the steady penetration of hostile influence 


*For translations of these exchanges of notes and of the Military 
and Naval Agreements, see MacMurray, p. 1407. 
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into Russian territory, threatening the general peace and security 
of the Far East, the Government of China and the Government 
of Japan shall promptly consider in common the measures to be 
taken in order to meet the exigencies of the situation, and to do 
their share in the Allied cause for the prosecution of the present 
war. 

2. The methods and conditions of such cooperation between 
the Chinese and Japanese armed forces in the joint defensive 
movements against the enemy for giving effect to the decision 
which may be arrived at by the two governments in common 
accord under the preceding clause, shall be arranged by the com- 
petent authorities of the two powers who will from time to time 
consult each other fully and freely upon all questions of mutual 
interest. It is understood that the matters thus arranged by the 
competent authorities shall be confirmed by the two governments 
and shall be put into operation at such time as may be deemed 
opportune. 


In his reply Viscount Motono said that the Japanese 
Government, ‘‘ fully sharing the views embodied in the 
foregoing proposals, will be happy to cooperate with the 
Chinese Government on the lines above indicated.’’ 

On the same day, March 25, the Viscount sent, also, the 
following note to the Chinese Minister: 


With reference to the notes exchanged on March 25, between 
the governments of Japan and of China on the subject of their 
joint defensive movements against the enemy, I have the honor 
to propose on behalf of my Government that the period within 
which the said notes are to remain in force shall be determined 
by the competent military and naval authorities of the two 
Powers. At the same time the Imperial Government is happy 
to declare that the Japanese troops stationed within Chinese ter- 
ritory for the purpose of such defensive movements against the 
enemy shall be completely withdrawn from such territory upon 
the termination of the war. 
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Besides publishing these notes the Japanese Govern- 
ment issued an official statement, as follows: 


Having regard for the steady penetration of hostile influence 
into Russian territory, jeopardizing the peace and welfare of the 
Far East, and recognizing the imperative necessity of adequate 
cooperation between Japan and China to meet the exigencies of 
the ease, the Governments of the two countries, after frank inter- 
change of views, caused the annexed notes to be exchanged, 
March 25, between the Minister of Foreign Affairs and the 
Chinese Minister in Tokyo. 

In pursuance of the purport of the notes the Imperial Govern- 
ment subsequently sent Commissioners representing the Imperial 
Army and Navy to Peking, where they held conferences with the 
authorities of the Chinese army and navy. The negotiations pro- 
eressing smoothly, two agreements were concluded, one relating 
to the army being signed May 16, and the other relating to the 
navy, May 19. 

These agreements only embody concrete arrangements as to the 
manner and conditions under which the armies and navies of the 
two countries are to cooperate in common defense against the 
enemy, on the basis of the above mentioned notes exchanged on 
March 25. The details of the arrangements, constituting as they 
do a military secret, cannot be made public, but they contain no 
provisions other than those pertaining to the object already 
defined. Currency has been given to various rumors, alleging 
that the agreements contain for instance such stipulations as that 
a Chinese Expedition is to be under Japanese command, that 
Japan may construct ports in Chinese territory at such places as 
she may choose, that Japan will assume the control of Chinese 
railways, shipyards, and arsenals, and even that Japan will 
assume the control of China’s finances, will organize China’s 
police system, will acquire the right of freely operating Chinese 
mines producing materials for the use of the arsenals, ete. It 
cannot be too emphatically stated that these and similar rumors 
are absolutely unfounded. 

(Signed) THE Ministry or ForEIGN AFFAIRS. 
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The military agreement itself was signed on May 16, 
and the naval agreement on May 19. Their texts were 
not made public until March 14, 1919, when they were 
published simultaneously in Tokyo and Peking. Briefly 
summarized, these Agreements provided as follows: 

Each country pledged itself to pay due respect to the 
prestige and interests of the other country, and both 
parties were to be on an equal footing. When action 
should become necessary under the agreements, the mili- 
tary and civil officials and peoples of both countries were 
to adopt a friendly attitude toward each other within the 
military areas. Specifically, the Chinese officials were to 
place no impediments upon the movements of Japanese 
troops, and the Japanese troops were to respect the 
sovereignty of China and not to act in a manner contrary 
to the local customs or to cause inconvenience to the 
Chinese people within the military areas. The Japanese 
troops were to be withdrawn as soon as military opera- 
tions should cease. If it should become necessary to dis- 
patch troops outside Chinese territory, this should be 
jointly undertaken. In order to facilitate military opera- 
tions, the two countries were to observe the following 
arrangements: Deputies were to be appointed to arrange 
for cooperation; in order to secure rapid transportation 
by land or water, both sides were to cooperate; when 
necessary, military constructions, such as railways, tele- 
graph and telephone lines, would be arranged for, which, 
however, would be removed at the conclusion of military 
operations; the two countries were to furnish military 
supplies and materials to each other to such an extent 
as not to affect the supplying of ordinary demands; if 
military experts for direct military operations should be 
needed for mutual assistance, the one country, upon being 
requested so to do, should furnish them to the other; 
important military maps and reports should be ex- 
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changed, and the intelligence services of the two coun- 
tries should render mutual assistance; all secret pass- 
words were to be exchanged. If military transportation 
should necessitate the use of the Chinese Kastern Rail- 
way, the provisions of the original treaty regarding the 
management and protection of the road were to be re- 
spected. Details regarding the agreements were to be 
decided upon by delegates appointed by the military 
authorities of the two countries. 

The foregoing is an abstract of the military agreement. 
The provisions of the naval agreement were, mutatis 
mutandis, similar. 

By a supplementary Military Agreement, signed Sep- 
tember 6, 1918, and declared to be explanatory of certain 
important points in the Military Agreement, it was pro- 
vided, inter alia, that the military operations to be con- 
ducted in the two Siberian provinces of Trans-Baikalia 
and Amur should have for their purpose to render 
aid to the Czecho-Slovae forces and to drive out Ger- 
man and Austrian forces; and that the operations of the 
Chinese military forces in those provinces should be 
under the direction of Japanese commanders. 

By another agreement of February 5, 1919, it was pro- 
vided that—‘‘ The termination of the state of war against 
the enemy countries, namely Germany and Austria, shall 
mean the time when both the Chinese and Japanese Gov- 
ernments shall have approved the Peace Treaty con- 
cluded with the enemy countries by the European Peace 
Conference and when both Chinese and Japanese troops 
stationed outside Chinese territory shall have been with- 
drawn simultaneously with the troops of the various 
Allied countries stationed in the same territories.’’ This 
provision was declared to relate to Article 9 of the Sino- 
Japanese Joint Military Defense Pact and to the provi- 
sion regarding the termination of the state of war em- 
bodied in Section 2, Article 11, of that Pact. 
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In connection with these Sino-Japanese military agree- 
ments may also be mentioned the Arms Agreement, said 
to have been entered into between the two countries dur- 
ing January, 1918, according to which China was to pur- 
chase a considerable supply of arms and military equip- 
ment from Japan, which arms were not to be used for 
purposes of internal strife. By this agreement Japan 
was to have preferential rights in supplying arms to 
China in the future, and Japanese officers were to be en- 
gaged as instructors for the training of Chinese troops.” 

Upon these military agreements the Japanese Govern- 
ment relied in some measure to justify her in sending 
to the Siberian border a much larger number of troops 
than it had been understood she was to send under the 
agreement with the United States and Entente Powers 
for the sending of troops to Kastern Siberia. 


* This agreement was reported in the Japan Advertiser of February 
23, 1919. See MacMurray, p. 1407, note. 


CHAPTER XIII 


SPHERES OF INTEREST IN THE WASHINGTON CONFERENCE 


Chinese Statement. In a statement made in behalf of the 
Chinese Delegation, at the fifteenth meeting of the Com- 
mittee of the Whole, held December 12, Dr. Wang said: 


The phrase ‘‘sphere of interest,’’ or ‘‘sphere of influence’’ as 
it is sometimes called, is a more or less vague term which implies 
that the powers making such claims in China are entitled within 
their respective ‘‘spheres’’ to enjoy reserved, preferential, exclu- 
sive or special rights and privileges of trade, investment and for 
other purposes. 

Germany was the first to claim a sphere of influence or of 
interest in its erystalized form over the Province of Shantung; 
later the other powers made similar claims over other portions of 
the territory of China. 

These claims are either based on agreements between the 
powers themselves to which China is not a party, such as the 
agreement of September 2, 1898, relative to railway construction 
concluded between British and German banking groups and 
sanctioned by their respective Governments, or based on treaties 
or agreements made with China under circumstances precluding 
the free exercise of her will, such as the convention with Germany 
for a lease of Kiaochow of March 6, 1898, and the treaties and 
notes of May 25, 1915, made with Japan in consequence of the 
latter’s 21 demands on China. 

A tentative list of the various treaties relating to this matter 
and to the so-called spheres of interest of the various powers has 


301 


352 FOREIGN RIGHTS AND INTERESTS IN CHINA 


already been circulated for your information. I need not, there- 
fore, enter into a detailed examination of them at present. 

That China should have been thus divided into different 
spheres of interest is a most unfortunate state of affairs. In the 
first place, these spheres of interest seriously hamper the eco- 
nomic development of China. The powers claiming these spheres 
seem to take the view that certain portions of China’s territory 
are reserved for their exclusive exploitation without regard to the 
economic needs of the Chinese people. There have been instances 
where a nation is unwilling or unable to finance a particular 
enterprise and yet refuses to allow it to be financed or carried 
out by other nations. 

In the second place, the whole system is contrary to the policy 
of equal opportunity for the commerce and industry of all 
nations—a policy which, so far as the common interests of the 
powers are concerned, is fair and equitable and which has been 
adopted by this committee. 

A further objection to the spheres of interest is that there has 
been a tendency, under cover of economic claims, to further 
political ends, thus threatening the political integrity of China 
and giving rise to international jealousy or friction. 

It is gratifying to know that the United States and Great 
Britain have placed themselves strongly upon record as opposed 
to the continuance of spheres of interest in China. At the last 
meeting Mr. Balfour was good enough to say that a sphere of 
interest in China is a thing of the past. 

The claims by the powers to spheres of interest have given rise 
to many misunderstandings and misgivings on the part of the 
Chinese people, and in view of the considerations which I have 
just advanced, the Chinese Delegation asks that the powers repre- 
sented in this Conference disavow all claims to a sphere or 
spheres of interest or of influence or any special interests within 
the territory of China. 


Status of Question. The way for this formal disavowel 
by the Powers of Spheres of Interest in China had been 
prepared by the correspondence between the United 
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States, Great Britain and Japan leading up to the crea- 
tion, in 1920, of the International Banking Consortium, 
as well as by certain statements that had earlier been 
made in the Conference itself. 

That one of the primary purposes which the United 
States and Great Britain had had in promoting the estab- 
lishment of the Banking Consortium was the abolition of 
claims upon the part of the Powers to Spheres of Interest 
in China is certain. Mr. Lamont, the spokesman for the 
American banking interests, which had the support of the 
American Government, in his Preliminary Report on the 
Consortium had said: ‘‘ Certainly if the principle laid 
down for its organization is carried out we shall see no 
more ‘ spheres of interest ’’ set up in China.’”’ In its 
Memorandum of August 11, 1919, submitted to the Japa- 
nese Government, the British Government said: ‘*One of 
the fundamental objects of the American proposals as 
accepted by the British, Japanese and French Govern- 
ments is to eliminate claims in particular spheres of in- 
terest and to throw open the whole of China without 
reserve to the combined activities of an International 
Consortium. This object cannot be achieved unless all 
the parties to the scheme agree to sacrifice all claim to 
enjoy any industrial preference within the boundaries 
of every political sphere of influence.’’ And, again, in its 
Memorandum of November 20, 1919, the British Govern- 
ment declared that the ‘‘ fundamental idea underlying 
the creation of the Consortium ”’ is ‘* to abolish spheres 
of interest and throw open the whole of China to the 
activities of an international financial combination.’’ The 
American correspondence was equally emphatic upon this 
point. 


Statements in the Conference. In the fourteenth meet- 
ing of the Committee of the Whole of the Washington 
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Conference, Mr. Balfour, replying to a statement by 
Dr. Koo with reference to Inter-Power Agreements re- 
lating to China, called attention to the fact that one of 
the most important passages of Dr. Koo’s speech had 
reference to spheres of influence, and said: 


So far as Great Britain is concerned, spheres of interest are 
things of the past. The British Government has not the slightest 
wish to prolong a situation which, so far as they are concerned, 
has been abandoned. A better way of dealing with the matter is 
to make clear what had already been implicitly, if not explicitly, 
indicated, namely, to declare that no one wishes to perpetuate 
either the system of spheres of interest or the international un- 
derstandings on which they depend. 


At this same meeting of the Committee, Mr. Root said 
that he believed that Mr. Balfour’s statement that morn- 
ing had ereated a new situation in regard to spheres of 
influence; it was, he said, the most public, open, positive 
declaration that had come to his notice; he recalled cor- 
respondence between the United States and Great Britain 
a few years ago, when Mr. Balfour himself, as Minister 
for Foreign Affairs, had taken the position that Great 
Britain could not give up certain exclusive rights, con- 
firmed by agreements with China, in what was then 
known as the British sphere, in the valley of the Yangtze, 
because other nations held rights to their spheres, and 


*In the discussion had in the eighteenth meeting of the Committee 
of the Whole, when the matter of the Open Door was under con- 
sideration, Mr. Balfour said: 

“The British Empire Delegation understood that there was no 
representative of any Power around the table who thought that the 
old practice of ‘spheres of influence’ was either advocated by any 
Government or would be tolerable to this Conference. So far as the 
British Government was concerned, they had, in the most formal 
manner, publicly announced that they regarded this practice as 
utterly inappropriate to the existing situation.” 
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as long as British subjects were excluded from them, 
Great Britain could not surrender her own rights; that 
stage had now been passed, and an endeavor should be 
made to define and make clear the new position. 

Mr. Balfour said he did not wish to discuss then the 
correspondence of 1917, to which Mr. Root had referred, 
as it was of very little immediate relevancy to the ques- 
tion. It was, however, worth while for him to state, in 
order that it might appear on the records of the commit- 
tee, that on October 31, 1921, the parliamentary under- 
secretary of the Foreign Office had made the following 
declaration in the House of Commons: 


The policy of spheres of influence in China has been superseded 
by one of international cooperation, and the further development 
of this policy will no doubt form one of the subjects of discussion 
at Washington. 


Commenting upon the statement which Dr. Wang had 
made at the fifteenth meeting of the Committee, Mr. Root 
said that, as he understood it, China asked to be released 
from the effect of certain restrictions and stipulations 
that were collateral to certain grants or negative stipula- 
tions (undertakings given to particular powers not to 
alienate or lease specific portions of her territory). 

This, it is to be observed, was not exactly what Dr. 
Wang had asked for. However, upon being requested 
to do so, he furnished the Committee at its sixteenth 
meeting a list of so-called ‘‘ restrictive stipulations,’’ 
which included not only China’s non-alienation agree- 
ments, and the various agreements that had been entered 
into by the Powers relating to China, but to which she 
was not a party, but also the group of treaties and ex- 
change of notes of May 25, 1915, that had resulted from 
the Twenty-one Demands that Japan, in that year, had 
made upon China. 
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Resolution Adopted. No formal or definitive action was 
taken by the Committee of the Whole or by the Confer- 
ence in plenary session with reference to the various 
restrictive stipulations, the list of which Dr. Wang sub- 
mitted. However, at the twenty-third meeting of the 
Committee, held January 21, a resolution was unani- 
mously adopted, which was later approved by the Con- 
ference in plenary session and embodied, with unimpor- 
tant verbal changes, as Article IV, in the final Nine Power 
Treaty Relating to Principles and Policies to be followed 
in Matters Concerning China, signed February 6, 1922. 
This Article IV reads: 


The Contracting Powers agree not to support any agreements 
by their respective nationals with each other designed to create 
Spheres of Influence or to provide for the enjoyment of mutually 
exciusive opportunities in designated parts of Chinese territory. 


Comment. It will be noted that Article IV of the Nine 
Power Treaty refers only to agreements between the 
nationals of the signatory or adhering Powers, and not 
to agreements between the Powers themselves. It would 
seem, however, that such agreements between the Powers 
would be covered by the fourth of the principles stated 
in Article I of the treaty, namely, that the Contracting 
Powers will ** refrain from taking advantage of condi- 
tions in China in order to seek special rights or privileges 
which would abridge the rights of subjects or citizens of 
friendly States and from countenancing action inimical 
to the security of such States.’’ In addition, by way of 
estoppel, there were, as has been seen, numerous declara- 
tions in the Conference that the régime of Spheres of 
Interest was to be deemed at an end, and also numerous 
declarations and engagements with regard to the applica- 
tion to China of the Open Door doctrine. Thus it may 
be fairly said that, if the other policies and principles 
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accepted by the Powers at Washington are faithfully fol- 
lowed, and a fair interpretation given to them, there will 
be little opportunity in the future for the Powers to enter 
into valid agreements among themselves for respective 
enjoyment by themselves of spheres of interest within 
China. 

It is to be noted that the resolution which ultimately 
became this Article [IV was not agreed to by Japan with 
any great eagerness. The resolution in question was not 
offered at the time that Spheres of Interest were under 
discussion, but was presented at the twenty-third meeting 
of the Committee when the matter of listing the treaties 
with or concerning China was being considered. At that 
time the Chairman, Secretary Hughes, declared that it 
was in order to take up the following resolution which 
had been previously prepared by Mr Root: ‘‘ Resolved: 
That the Signatory Powers will not support any agree- 
ment by their respective nationals with each other 
designed to create Spheres of Interest or to provide for 
the enjoyment of mutually exclusive opportunities in 
designated parts of Chinese territory.”’ 

Baron Shidehara, of the Japanese Delegation, asked if 
the resolution had not been already covered by the Open 
Door resolution. 'To this Secretary Hughes replied that 
there was a distinction,—that the resolution in question 
related not to agreements by Governments, but to agree- 
ments between nationals and the support of such agree- 
ments by Governments. He added: ‘‘ It might well be 
deemed to be within the spirit, indeed it was within the 
spirit and principle, of the resolution already adopted, 
but it involved a definite statement of a particular matter 
which was to bind the consciences of Governments.’’ 

Mr. Root agreed with this interpretation of the resolu- 
tion which he had drafted, and amplified it by saying that 
the resolution was aimed at possible agreements accord- 


358 FOREIGN RIGHTS AND INTERESTS IN CHINA 


ing to which the nationals of one Power might undertake 
not to compete for concessions in certain regions of China 
in return for an undertaking or understanding upon the 
part of nationals of other Powers not to compete within 
the areas within which the nationals of the first Power de- 
sired to seek opportunities for financial, railway or indus- 
trial exploitation. As an instance of such an agreement or 
arrangement, Mr. Root referred to the agreement be- 
tween British and German bankers according to which the 
British were to have a free hand in the Yangtze Valley, 
subject to the connection of the Shantung railways to the 
Yangtze at Chinkiang, in the Province south of the 
Yangtze, and in the Province of Shansi, with connection 
to the Peking-Hankow railway at a point south of Cheng- 
ting and a connecting line to the Yangtze Valley, crossing 
the Hoangho Valley; whereas the Germans were to be 
free from British competition in the Province of Shan- 
tung and the Hoangho Valley with railway connection 
to Tientsin and Chengting, or other points of the Peking- 
Hankow line, in the south with connection to the 
Yangtze at Chinkiang or Nanking. ‘‘ That kind of agree- 
ment,’’ said Mr. Root, ‘‘ dealt with the opportunities of 
the people in the agreement itself; and he was of opinion 
that no two groups of bankers ought to be able to commit 
their Governments in that way, and that it ought to be 
understood that they could not.’’ He continued: ‘* That 
was quite a different thing from excluding outsiders. 
They might make an agreement, one party excluding it- 
self from such a territory and the other excluding itself 
from such another territory; and if they could do that, 
and have the support of Governments, all this business 
the Committee was doing would go to pieces. That was 
the way Spheres of Interest was created. If the Com- 
mittee wanted to stop it, it should give notice to the 
bankers and whatnot that they would not have the sup- 
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port of Governments in parcelling out opportunities 
between themselves; which was quite a different thing 
from the exclusion of outsiders. ”’ 

Baron Shidehara reiterated his opinion that the Open 
Door resolution was sufficient to cover the matter, where- 
upon Mr. Balfour, of the British Delegation, said that, 
since it appeared that Baron Shidehara’s objection to 
the resolution was based simply upon the ground that it 
repeated something that had been already agreed to, he 
saw no substantial objection to adopting it. To this 
Baron Shidehara found no suitable answer. The Chair- 
man of the Committee thereupon said that the United 
States was ready to act upon the resolution, and asked if 
the other delegations were similarly ready. This being 
unanimously assented to, the resolution was adopted. 


CHAPTER XIV 
JAPAN’s CuAIm To ‘6 SpecIAL INTERESTS ’’ IN CHINA 


In order to complete the account of Japan’s relation to 
China it will be necessary to consider with some degree 
of particularity the claims which she has made in the past 
to ‘* Special Interests ’’ in China, that is, interests dis- 
tinguishable from those of the other Powers because 
grounded upon geographical, political and economic 
factors which are peculiar to Japan. It will furthermore 
be necessary to examine whether, whatever may have been 
these interests in the past, they may possibly or properly 
be asserted since the abolition of ‘‘ Spheres of Interest ”’ 
effected by the Washington Conference, and the more 
precise definition given in that Conference to the Open 
Door doctrine. 


The Lansing-Ishii Agreement. Those who have read the 
pages which have gone before will remember that the 
term ‘* Special Interests ’’ as applied to conditions in the 
Far East had found employment in a number of inter- 
national documents. Thus, for example, it is employed 
by both Great Britain and Japan as descriptive of their 
interests in China in their treaties of Alliance of 1902, 
1905, and 1911, and in the Franco-Japanese Arrangement 
of 1907 it is declared that the two countries have a ‘‘ spe- 
cial interest to have the order and pacific state of things 
preserved especially in the regicns of the Chinese Km- 
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pire adjacent to the territories where they have rights of 
sovereignty, protection, or occupation.’’ There were, 
therefore, precedents for the recognition which the 
United States gave, in 1917, to the ‘‘ special interests ”’ 
which Japan possessed in China by virtue of her terri- 
torial propinquity. This recognition was embodied in 
identic notes exchanged on November 2, 1917, between 
Viscount Ishii on special mission from his Government 
to the United States, and the American Secretary of 
State, Mr. Lansing. The note signed by Mr. Lansing 
read as follows: 


November 2, 1917. 
Excellency :— 

I have the honor to communicate herein my understanding of 
the agreement reached by us in our recent conversations touching 
the questions of mutual interest to our Government relating to 
the Republic of China. 

In order to silence mischievous reports that have from time to 
time been circulated, it is believed by us that a public announce- 
ment once more of the desires and intentions shared by our two 
Governments with regard to China is advisable. 

The Governments of the United States and Japan recognize 
that territorial propinquity creates special relations between 
countries, and, consequently, the Government of the United 
States recognizes that Japan has special interests in China, par- 
ticularly in the part to which her possessions are contiguous. 

The territorial sovereignty of China, nevertheless, remains 
unimpaired and the Government of the United States has every 
confidence in the repeated assurances of the Imperial Japanese 
Government that while geographical position gives Japan such 
special interests they have no desire to discriminate against the 
trade of other nations or to disregard the commercial rights here- 
tofore granted by China in treaties with other powers. 

The Governments of the United States and Japan deny that 
they have any purpose to infringe in any way the independence 
or territorial integrity of China, and they declare, furthermore, 
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that they always adhere to the principle of the so-called ‘‘Open 
Door”’ or equal opportunity for commerce and industry in China. 

Moreover, they mutually declare that they are opposed to the 
acquisition by any Government of any special rights or privileges 
that would affect the independence or territorial integrity of 
China or that would deny to the subjects or citizens of any 
country the full enjoyment of equal opportunity in the commerce 
and industry of China. 

I shall be glad to have Your Excellency confirm this under- 
standing of the agreement reached by us. 

Accept, Excellency, the renewed assurance of my highest con- 


sideration. 
RoBERT LANSING. 


Circumstances Regarding the Publication and Chinese Text 
of the Lansing-Ishii Agreement. Several circumstances 
regarding the publication and Chinese text of the Lan- 
sing-Ishii notes deserve mention. 

It is to be noted, in the first place, that the agreement, 
though of such great concern to China, was negotiated 
and published without the Chinese Foreign Office being 
consulted or informed. It was, therefore, not surprising 
that the Chinese Government felt that it had been humil- 
iated, and that it should be apprehensive of the meaning 
and possible effect of this recognition by the United 
States of the ‘‘ special interests ’’ within its borders of 
the one nation which, above all others, it regarded as 
having designs upon its sovereignty and administrative 
integrity. Accentuating this feeling was the fact that 
the agreement was first notified to them on November 4 
through the Japanese Legation at Peking. The Chinese 
Government was, therefore, quite within its right when, 
on November 12, it issued the following ‘‘ Declaration.’’ + 

* Declaration, not protest. Secretary Lansing, when asked by the 
United States Senate Committee on Foreign Relations as to the 


distinction between the two, said: “There is a very decided differ- 
ence. A protest calls for an answer, and a declaration does not.” 
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The Government of the United States and the Government of 
Japan have recently, in order to silence mischievous reports, 
effected an exchange of notes at Washington concerning their 
desires and intentions with regard to China. Copies of the said 
notes have been communicated to the Chinese Government by the 
Japanese Minister at Peking; and the Chinese Government, in 
order to avoid misunderstanding, hastens to make the following 
declaration so as to make known the views of the government. 

The principle adopted by the Chinese Government towards the 
friendly nations has always been one of justice and equality ; and 
consequently the rights enjoyed by the friendly nations derived 
from the treaties have been consistently respected, and so, even 
with the special relations between countries created by the fact of 
territorial contiguity, it is only in so far as they have already 
been provided for in her existing treaties. Hereafter the Chinese 
Government will still adhere to the principle hitherto adopted, 
and hereby it is again declared that the Chinese Government will 
not allow herself to be bound by any agreement entered into by 
other nations. 


When asked by the Committee on Foreign Relations of 
the United States Senate why the United States had not 
consulted with the Chinese representatives while dis- 
cussing and preparing the Notes, Secretary Lansing said 
that this had not been deemed necessary since ‘‘ it was 
a mere matter of declaring a mutual policy between 
Japan and the United States in regard to their attitude 
towards China. It did not directly affect any rights of 
_ China, except that the two countries agreed that they 
would keep their hands off.’’ 

A second special circumstance attending the publica- 
tion of the Lansing-Ishii Notes was the fact that they 
were made public by the Japanese prior to the time when 
it had been agreed to between them and the State Depart- 
ment at Washington they should be made known; and, 
furthermore, prior to the time when the American Min- 
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ister at Peking had been informed of their contents or 
even of their existence. As to this we have the following 
statement of Minister Reinsch in his volume An American 
Diplomat in China2 Dr. Reinsch says: ‘‘ It was in 
rather an indirect way that I learned of the secret nego- 
tiations which had been going on between the head of the 
State Department in Washington and the Japanese Gov- 
ernment. Since these negotiations concerned some of the 
most vital problems in the whole Chinese situation, it was 
surprising that everyone had been kept in ignorance of 
them. I learned of them, I confess, with mingled emo- 
tions, from none other than Baron Hayashi [the Japa- 
nese Minister at Peking] himself. .... It had been 
agreed, so the cable from Tokyo had stated, that an 
announcement of the parley should not be given out until 
November 7th. But the Japanese Minister had already 
informed the Chinese Foreign Office on Sunday night; 
and early on Monday its representative called to get my 
version of the matter. No word had been sent to me. It 
was inexcusable to fail to give the local representative 
the earliest possible information, and J intimated as much 
in my cablegram to the Secretary of State..... As I 
could plainly see, the Notes had been paraded in the 
Chinese Foreign Office as yielding important concessions 
from the United States, and as a diplomatic triumph for 
4g yea eee All that day and the next reports streamed 
in from many quarters that the Japanese were ‘ crowing 
over their victory’ in their talks with the Chinese.’’ 
After calling attention to the fact that the American 
pledge of secrecy had been punctiliously kept, Dr. 
Reinsch says: ‘‘ The Japanese, meanwhile, had given 
the note not only to the Chinese Government several days 
in advance, but—was it out of abhorrence for secret 


* Pp. 307 et seg. 
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diplomacy ?—even before the notes had been signed their 
text was communicated to the representatives of Great 
Britain, Russia, France, and Italy. This was done at 
ey OL. It is not surprising that this procedure 
produced upon the Chinese the impression that the Japa- 
nese had got what they wanted.’’® 

A third circumstance that attended the publication of 
the Lansing-Ishi Notes was that the Chinese text of 
them, which was supplied by the Japanese to the Chinese 
Foreign Office and to the American Legation at Peking, 
employed a Chinese character in translation of the term 
‘* special interests,’’ which, to some at least, seemed to 
convey a stronger meaning than the American authori- 
ties were content to have ascribed to it. As to this Mr. 
T. EF. Millard in his volume Democracy and the Eastern 
Question * says: 

‘* A very significant point in connection with the com- 
munication of the agreement to the Wai-Chiao-pu 
(Chinese Foreign Office) by the Japanese Minister at 
Peking is that both the Japanese and Chinese texts used 
certain characters (li-i) to translate the ‘ special inter- 
ests ’ of Japan that are recognized by the United States 
in the instrument. In the translation submitted to the 
Wai-Chiao-pu later by the American Legation as the 
official text recognized by the American Government, 
different characters (kuan-shi) were used to describe the 


® An explanation of the surprising failure of the State Department 
at Washington to inform the American Minister of the discussions 
which were proceeding between Secretary Lansing and Baron Ishii 
is perhaps to be found in the fact that those discussions were carried 
on without the knowledge of the staff of the Department. Minister 
Reinsch says: “I learned later that the notes had been drawn up 
in consulation between the President and the Secretary of State and 
without the knowledge of its staff.” An American Diplomat in China, 
p. 313. 

nie sLOL, 
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‘ special interests ’ that were recognized. The charac- 
ters mean almost the same thing, yet with a distinction. 
As translated by the Japanese version ‘ special interests ’” 
indicate vested interests or proprietorship, something 
tangible. In the American version, ‘ special interests ’ 
mean merely a close or strong general interest in the 
welfare of China, not a particular or vested proprietary 
or paramount interest..... After the American inter- 
pretation had been given out, and published in the 
Chinese press, the Japanese Legation made an effort to 
induce the American Legation to accept the Japanese 
translation and amend the version, but that was declined. 
Nevertheless, the inspired Chinese newspaper under 
Japanese control positively refuted the American ver- 
sion and denied its authenticity, stating that the Japanese 
version was the correct one, as only Japan had the right 
to decide upon the meaning of the agreement.’’ 
However, Dr. J. C. Ferguson, who is an excellent 
Chinese scholar, in his testimony before the Committee 
on Foreign Relations,’ is not in full agreement with Mr. 
Millard as to the meaning to be given to the Chinese 
character used by the Japanese in translating the term 
‘* special interests.’’ Questioned as to whether the char- 
acter conveyed the idea of paramountcy, he said that it 
meant rather ‘‘ special interests ’’ than paramountey, 
but interests more than those to be connoted by mere 
geographical propinquity or continguity. He added: 
‘¢ TI place no importance upon the question one way or 
another, the English text being the official text as com- 
municated to the Chinese Government; and the Chinese, 
recognizing the probable effect, that it would minimize 
the effect of that agreement and that the Japanese Gov- 


5 Hearings on the Treaty of Peace With Germany, Sen. Doc. 106, 
66th. Cong. 1st. Sess., pp. 595 et seq. 
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ernment would make it as great as possible, to protect 
its own interests, made its own translation, which it con- 
siders, as far as it is concerned, its interpretation of 
these notes which were exchanged in the English 
language.’’ 

Dr. Ferguson is, of course, correct in the statement 
that the meaning of the Lansing-Ishii Agreement is to 
be drawn from its English text, and yet, to the author, 
it seems not without significance, as showing the desires 
of the Japanese, that they should have sought to give a 
strong meaning to the ‘‘ special interests ’’ which the 
American Government had conceded that Japan had in 
China. 

Dr. Reinsch has the following to say upon this matter 
of the Chinese text supplied by the Japanese: ‘‘ The 
Japanese Legation, in translating for the benefit of the 
Chinese Ministry, had used for ‘ special interest’ a 
Chinese term which implied the idea of ‘ special position.’ 
Dr. Tenney’s more direct translation of the term was 
without this extra shade. The Department [of State] 
authorized me to deliver an explanatory note to the effect 
that the interests referred to were of an economic, not a 
political nature. It referred to ‘ Japan’s commercial and 
industrial enterprises in China ’; these, it added, ‘ mani- 
festly have, on account of the geographical relations of 
the two countries, a certain advantage over similar enter- 
prises on the part of citizens or subjects of any other 
country.’ ”’ 

This statement of the position of the American Govern- 
ment that no political implications were to be drawn from 
the recognition of Japan’s special interests in China 
would seem to have been necessary, for, as Minister 


°Dr. Tenney is an excellent Chinese scholar, and was at the time 
Chinese Secretary to the American Legation at Peking. 
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Reinsch points out, the Notes had definitely stated that 
Japan was not to use her special interests in a way to 
‘¢ discriminate against the trade of other nations, or to 
disregard the commercial rights heretofore granted by 
China in the treaties with other Powers,’’—a proviso 
which, it might easily be claimed, would have been unnec- 
essary if the special interests were not to be understood 
as implying certain political influence or preference. 


Comment Upon the Agreement. In an explanatory state- 
ment which the American Secretary gave to the press at 
the time of the publication of his agreement with Vis- 
count Ishii, it was declared that there had been growing 
up between the Japanese and American peoples a suspi- 
cion of each other’s motives in the Far HKast;—that to 
legitimate commercial and industrial enterprises were 
ascribed political purposes; that this unfortunate feeling 
had been adroitly stimulated by German propaganda, and 
that, therefore, it was desirable that there should be a 
frank statement upon the part of the two governments as 
to their policies in and towards China. ‘‘ By openly pro- 
claiming that the policy of Japan is not one of aggression, 
and by declaring that there is no intention to take advan- 
tage commercially or industrially of the special relation 
to China created by geographical position, the represent- 
atives of Japan have cleared the diplomatic atmosphere 
of the suspicions which had been so carefully spread by 
our enemies and by misguided or over-zealous people in 
both countries.’’ The statements in the notes, Mr. Lan- 
sing declared, ‘‘ not only contain a reaffirmation of the 
‘ Open Door ’ principle, but introduce a principle of non- 
interference with the sovereignty and territorial integrity 
of China.’’ 

Mr. Lansing further declared that while it was not 
expedient to make public all the communications which 


JAPAN’S CLAIM TO SPECIAL INTERESTS 369 


had preceded the signing of the agreement, yet it might 
be said that assurances had been given that the Japanese 
Government was anxious to do its part in the suppres- 
sion of Prussian militarism, and that complete and satis- 
factory understandings had been reached with regard to 
the matter of naval co-operation in the Pacific. 

What especially is to be noted in this contemporaneous 
explanation which Mr. Lansing thus made was the stress 
that was laid upon the promise which Japan made to 
respect the sovereignty and territorial integrity of China 
and to observe the principle of the Open Door, and the 
absence of any direct reference to the fact that the United 
States upon its part recognized that Japan had ‘‘ special 
interests ’’ in China. 

Notwithstanding the explanation in the agreement it- 
self and in the accompanying explanation of Secretary 
Lansing, there has been not a little speculation as to why 
it should have been deemed necessary or expedient at the 
time to sign and make public the agreement. It would 
seem that there must have been certain considerations 
moving the parties to it that have not been made public. 
The affirmation of an intention to respect the territorial 
sovereignty of China unimpaired, and to uphold the open 
door doctrine in China was, of course, nothing more than 
the reiteration of a promise and an intention that had 
already been repeatedly declared. Unless, then, it be 
granted that the parties had reason for thinking that 
these promises were in considerable danger of being 
broken by Japan or the United States—a danger which 
this agreement sought to avoid—the gist of the under- 
standing lay in the formal recognition by the United 
States that Japan, by reason of her ‘‘ territorial propin- 
quity ’’ had ‘* special interests ’’? in China, particularly 
in that part to which her possessions were contiguous. 
It has already been observed that the term ‘‘ special 
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interests ’’ was by no means a new one. In no case, how- 
ever, had the term been defined, nor, so far as the writer 
is aware, has any attempt ever been made to give it an 
officially precise, or even fairly definite meaning. In the 
Lansing-Ishii agreement it was not defined, except nega- 
tively and by implication to the extent of holding that it 
does not connote rights that are in violation of China’s 
territorial sovereignty and integrity or the open door 
principle. 

It was not suggested from any quarter that the Lan- 
sing-Ishti agreement was intended to operate as an abro- 
gation or modification of the Root-Takahira agreement 
by which the United States and Japan had recognized the 
status quo ‘‘in the region of the Pacific Ocean.’’ If, 
then, the matter be boiled down until a tangible residuum 
is reached, the essential fact is that the United States 
definitely recognized that Japan had ‘‘ special interests ”’ 
in China, ‘‘ particularly in the part to which her pos- 
sessions are contiguous,’’ and that the matter of Japan’s 
special interests was left undefined. 

This raises the question why the United States should 
have felt itself called upon at the time to make this rec- 
ognition—especially in view of the fact that America, 
above all the other Treaty Powers, had previously been 
peculiarly insistent upon resisting so far as possible any 
developments in the Far East tending to infringe the 
sovereignty and administrative integrity of China or to 
qualify the Open Door principle. Only a few years pre- 
viously its government had formally withdrawn its sup- 
port from its bankers who were members of the Six 
Power Consortium because the loans it was negotiating 
appeared to carry with them an interference with China’s 
autonomous administrative action. 

in the statement given out by Secretary Lansing at 
the time of the publication of the Lansing-Ishii agreement 
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it was said that the High Parties to it were moved by a 
desire to put a stop to a growing suspicion between the 
people as to the motives inducing the actions of each 
other in the Far East—a suspicion in part at least fos- 
tered and encouraged by German propaganda—and there 
was also the statement that a satisfactory understanding 
had been reached as to the naval co-operation of Japan 
in aid of the Allies in the war. But neither one of these 
reasons, nor both together, were adequate to explain the 
making of the agreement. For, in the first place, the 
terms of the agreement were so indefinite as to lay the 
basis for, rather than to prevent, future suspicion and 
discord; and, in the second place, it was known that the 
promises which Japan was induced to make in the way 
of supplying merchant ships were founded upon fully 
proportionate promises of the United States with regard 
to the supplying of steel to Japan. And, as regards 
Japan’s naval co-operation, it is to be presumed that 
this was a matter already covered by understandings be- 
tween Japan and her western allies. Thus a certain 
amount of mystery still surrounds the Lansing-Ishii 
agreement. 


Secretary Lansing’s Testimony Before the Committee on 
Foreign Relations of the United States Senate. Some light 
upon the meaning of the Lansing-Ishii agreement was 
thrown by the evidence given by Secretary Lansing, in 
August, 1918, before the Committee on Foreign Relations 
of the United States Senate.” The testimony is too long 


7 Hearings before the Committee on Foreign Relations of the United 
States Senate, “The Treaty of Peace With Germany,” pp. 139-253. 
Washington, Government Printing Office, 1919. 

With regard to all of Secretary Lansing’s testimony before the 
Senate Committee it is to be noted that he was not relying upon his 
unaided testimony as to what conversations had taken place between 
him and Viscount Ishii. No stenographer had been present while 
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to be quoted entirely, but certain of the Secretary’s state- 
ments may be reproduced or summarized. 

When asked what construction should be placed upon 
the term ‘‘ special interests,’’ in view of Japan’s T'wenty- 
one Demands, Mr. Lansing replied: ‘‘ Only the special 
interest that comes from being contiguous to another 
country whose peace and prosperity were involved.’’ 
Asked if these interests differed from those which the 
United States had in Canada or in Mexico, he replied 
‘* No.’’ Asked if it was understood by the State Depart- 
ment that the agreement operated in any way to endorse 
Japan’s Twenty-one Demands, the Secretary replied, 
‘* Absolutely not. We were opposed to the Twenty-one 
Demands.’’ Also it was declared that the agreement 
could not be held to approve anything which had since 
developed under the secret agreements of 1917 entered 
into by Japan with Great Britain, Russia, France and 
Italy. The Secretary said that Viscount Ishii had given 
him no intimation that such agreements were in existence, 
but that, had he known of them, he would not have been 
deterred from signing the agreement. Regarding this 
statement the observation may be made that, giving to 
the agreement the construction which the Secretary has 
given to it, there would, in fact, appear no reason why, 
upon the part of the United States, it should not have 
been signed. 

The principal reason, so far as the United States was 
concerned, said the Secretary, why the agreement was 
entered into was to get a renewed declaration upon the 
part of Japan in favor of the Open Door in China. Mr. 
Lansing said: 


they were being held, but upon each occasion, immediately after the 
departure of Viscount Ishii, Mr. Lansing dictated to his own private 
secretary what had been said, and those memoranda he still had. 
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I suggested to Viscount Ishii that it would be well for the two 
governments to reaffirm the Open Door policy, on the ground 
that reports were being spread as to the purpose of Japan to take 
advantage of the situation created by the war to extend her influ- 
ence over China—political influence. Ishii replied to me that he 
would like to consider the matter, but that, of course, he felt that 
Japan had a special interest in China, and that that should be 
mentioned in any agreement that we had; and I replied to him 
that we, of course, recognized that Japan, on account of her geo- 
graphical position, had a peculiar interest in China, but that it 
was not political in nature, and that the danger of a statement of 
special interest was that it might be so construed, and therefore 
I objected to making such a statement. 

At another interview we discussed the phrase ‘‘special inter- 
ests,’’ which the Japanese Government had been very insistent. 
upon, and which, with the explanation which I have made, I was 
not very strongly opposed to, thinking that the affirmation of the 
open door policy was the most essential thing that we could have 
at this time; and we discussed the phrase which appeared in the 
draft note ‘‘special interest,’* and I told him then that if it 
meant ‘‘paramount interest’’ I could not discuss it further; but 
if he meant special interest based upon geographical position I 
would consider the insertion of it in the note. Then it was dur- 
ing that same interview that we mentioned ‘‘ paramount interest’’ 
and he made a reference to the Monroe Doctrine, and rather a 
suggestion that there should be a Monroe Doctrine for the Far 
East. And I told him that there appeared to be a misconception 
as to the underlying principle of the Monroe Doctrine; that it 
was not an assertion of primary or paramount interest by the 

United States in its relation to the other American republics; 
that its purpose was to prevent foreign Powers from interfering 
with the separate rights of any nation in this hemisphere, and 
that the whole aim was to preserve to each Republic the power 
of self-development. I said further that so far as aiding in this 
development the United States claimed no special privileges over 
other countries. . . . I told Viscount Ishii that I felt that the 
same principle should be applied to China, and that no special 
privileges and certainly no paramount interest in that country 
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should be claimed by any foreign Power. While the phrasing of 
the notes to be exchanged was further considered, the meaning 
of ‘‘special interest’’ was not again discussed. 


Upon being asked whether Viscount Ishii had accepted 
his, Mr. Lansing’s, view as to the meaning of the phrase 
‘* special interest,’’? Mr. Lansing replied that the Vis- 
count had maintained silence. Questioned later as to 
whether Viscount Ishii had at any time indicated that 
it meant paramountcy or interest different from that of 
any other nation, other than from Japan’s propinquity 
to China, Mr. Lansing replied: ‘* My only recollection is 
that he wished to have inserted the words ‘ special inter- 
ests and influence,’ and I objected seriously to the words 
‘ and influence ’ and they were stricken out.”’ 

Elsewhere in his testimony Mr. Lansing said that the 
proposition to insert in the notes the provision regarding 
‘* special interests ’’ came from Viscount Ishii: 


Senator Borah. You suggested to him that if that meant politi- 
eal control or paramount control, you did not care to discuss it? 

Secretary Lansing. Yes. 

Senator Borah. What did he say in reply to that, which would 
indicate that he waived that construction upon your part? 

Secretary Lansing. He continued the discussion. 

Senator Borah. And continued it along what line? 

Secretary Lansing. Well, only along the line that he inserted 
it in his counter-draft of a note and urged that it be included. 
But he understood exactly what I interpreted the words ‘‘special 
interest’’ to mean. 

Senator Borah. And you understood what he interpreted 
them to mean? 

Secretary Lansing. No, I did not. 

Senator Borah. He said that his idea was that Japan had 
special interests in China which ought to be recognized, and by 
those special interests he meant paramount control? 

Secretary Lansing. Yes; and I told him I would not consider 
it. 
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Senator Borah. Did he say, ‘‘Very well, I adopt that con- 
struction of it,’’ or anything of that kind? 

Secretary Lansing. No, but he continued to introduce the 
words ‘‘special interest,’’ but he knew that if he did not take my 
meaning I could not continue the discussion. 

Senator Brandegee. Has the so-called Lansing-Ishii agree- 
ment any binding force on this country? 

Secretary Lansing. No. 

Senator Brandegee. It is simply a declaration of your policy, 
or the policy of this Government, as long as the President or the 
State Department want to continue that policy, I suppose? 

Secretary Lansing. Exactly, in the same way that the Root- 
Takahira agreement is. 


In another part of his testimony, Mr. Lansing said 
that the ‘* special interest ’’ which he recognized Japan 
to have in China related to China as a whole. 


Conclusions as to the Scope of Japan’s Special Interests in 
China. It has earlier been pointed out that it has not been 
easy to harmonize the existence of ‘‘ spheres of interest,’’ 
claimed in China by certain of the Treaty Powers, with 
the general application to that country of the principle of 
the ‘‘ Open Door.’’ The matter became still more diffi- 
cult by the claim upon the part of Japan to ‘‘ special 
interests ’’ in China. 

It seems pretty clear that Japan and the other Treaty 
Powers, and especially the United States, were not in full 
agreement as to the implications of the term ‘‘ special 
interests.’’ At least this is so if we take Japan’s inter- 
pretation of the phrase as evidenced by her acts and cer- 
tain of her efforts, and not merely as declared in her 
formal and official announcements. As regards the 
American position, which may be assumed to be that of 
the other Treaty Powers with the exception of Japan, it 
would appear to be as follows: 


376 FOREIGN RIGHTS AND INTERESTS IN CHINA 


The fact that Japan is a comparatively near neighbor 
of China, and with a coterminous border along the 
northern boundary of Korea, necessarily gives to that 
country a more particular concern in what happens in or 
to China than is the case with regard to the other Treaty 
Powers. This is true not only with reference to matters 
commercial, financial and industrial, but with regard to 
matters political. Commercially their trade with the 
Chinese is a very important matter to the Japanese 
people. Also it is of prime importance that Japan should 
not find herself so placed as not to be able to obtain raw 
materials from China—iron, coal and food—upon terms 
fully as favorable as those enjoyed by any other country. 
Even more than this, it is of almost vital concern to her 
that China should not pursue a general policy of dis- 
couraging foreign export and import trade. Politically, 
Japan has a particular concern in China for the reason 
that, should certain foreign Powers obtain a dominant or 
strong control in China, her own national safety might 
be endangered. In other words, Japan has, beyond 
question, the same justification for declaring and sup- 
porting an Asiatic ‘‘ Monroe Doctrine ”’ to the effect that 
the development in China of a dominant or strong polit- 
ical control by any foreign Power will be an act un- 
friendly to herself, that the United States has had in 
maintaining a similar doctrine with regard to foreign 
political influence or control in the Western Hemisphere. 
Also, for the same reason, Japan has the same concern 
regarding the development of turbulent conditions in 
China, leading to lawless and unpunished acts against her 
nationals or to forays from China across her borders or 
to her shores, that the United States has had with regard 
to conditions in Mexico or which she might have if similar 
conditions should develop in Canada along her northern 
boundary. But, of course, such an Asiatic Monroe Doc- 
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trine carries with it no implication of a right upon 
Japan’s part to claim in China economic preferences or 
rights of political jurisdiction other than those granted to 
the other Powers. And it does not need to be said that 
no claim of national interest would furnish ethical justi- 
fication to Japan to subordinate Chinese national inter- 
ests, economic or political, to her own. This Prussian 
doctrine, the world has agreed to be false and pernicious. 
The special advantages which Japan possesses with 
regard to her dealings with China due to the facts that 
she is near to that country; that her language is suffi- 
ciently similar to make it easier for her people to use 
the Chinese language than other people can; that, as the 
Japanese have claimed, they are an Oriental people with 
a similar civilization and therefore better able to under- 
stand and appreciate the interests and feelings of the 
Chinese than are Westerners, are circumstantial ad- 
vantages of which the Japanese are entitled to make 
all possible use. These proper advantages the American 
Minister at Peking referred to on November 8, 1917, in 
his statement to the Chinese Government explaining the 
Lansing-Ishii agreement. ‘‘ Japanese commercial and 
industrial enterprises in China,’’ he said, ‘‘ manifestly 
have, on account of the geographical relation of the two 
countries, a certain advantage over similar enterprises 
on the part of the citizens or subjects of any other 
country.’’ § 

As has been seen, America has been the chief spokes- 
man in voicing the open door policy and the principle of 
the maintenance of the continued sovereignty and terri- 
torial integrity of the Chinese State, and it is clear that 
her view regarding the ‘‘ special interests ’’ of Japan in 


® See Hornbeck, Contemporary Politics in the Far East, pp. 352-359, 
for an excellent discussion of the claim of Japan to an Asiatic Monroe 
Doctrine. 
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China is substantially similar to that which has been 
above outlined. As appears from the quotations which 
have been made from Secretary of State Lansing’s testi- 
mony before the Senate committee, America was em- 
phatic in disavowing the idea that Japan’s ‘‘ special 
interests ’’ had a connotation that would support a claim 
upon Japan’s part to exercise a political control in or 
over China. Even the idea of a special political ‘‘ influ- 
ence ’’ was repudiated, and for this reason Mr. Lansing 
insisted upon the use of the word ‘‘ interests,’’ although 
Viscount Ishii proposed that the word ‘‘ influence ’’ be 
employed. And, with especial emphasis, Mr. Lansing 
refused to acknowledge that Japan had in China any 
‘* paramount ’’ interests or influence. And, even as to 
‘* interests,’’ it is clear that America, and the same is 
presumably true of the other Powers, has never conceded 
that Japan has a right to claim rights of commerce, traffic 
charges, loans and economic exploitation other than those 
available to the other Powers. A fortiori, Japan was not 
conceded the right to lay exclusive claim to such rights 
throughout China or within special areas. And, there- 
fore, upon principle, America refused, as is elsewhere 
shown, to agree to the admission of Japan to the new 
international consortium for lending financial aid to 
China, upon condition that new enterprises within South 
Manchuria and Mongolia should be excluded from the 
operation of the proposed loans, and that thus these areas 
should be recognized as areas within which Japan should 
have preferential and even exclusive rights of economic 
exploitation. 

That the ambitions of Japan, political as well as 
economic, went far beyond the foregoing definition of 
her ‘‘ special interests ’’ in China, she has never, in so 
many words, formally asserted. But upon a number of 
occasions, as has appeared in the pages which have gone 
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before, she has endeavored to obtain, and in some cases 
successfully, privileges not consistent with the foregoing 
definitions. It would be unduly repetitious to give again 
at this peint an account of these instances, but reference 
may at least be made to the following: 

In Group V of her Twenty-one Demands Japan asked 
for special political rights, which, if granted, would have 
made of China a virtual dependency of Japan. 

Under the treaties and notes of 1915, based upon the 
Twenty-one Demands, Japan now lays claim to prefer- 
ential and even exclusive rights with regard to the build- 
ing of railways in Manchuria and the making of loans 
secured by local revenues of the three Manchurian Prov- 
inces. And, in the negotiations relating to the pending 
Consortium, Japan has insisted that Southern Manchuria 
and Eastern Inner Mongolia be exempted from its opera- 
tions. The inconsistency of these claims with Great 
Britain’s interpretation of the ‘* open door ’’ principle, 
as declared to Parliament by Sir Edward Grey, and with 
America’s interpretation of Japan’s ‘** special interests ”’ 
has been referred to. That these claims are inconsistent 
with the provisions of the Portsmouth Treaty and the 
self-denying portions of the Lansing-Ishii agreement is 
also clear. 

Both in Manchuria and Shantung the Japanese have 
shown disregard of the political jurisdictional rights of 
the Chinese Government. 


Letters of the Russian Ambassador at Tokyo. The obvi- 
ous divergence between the position of America, and pre- 
sumably of the other Treaty Powers, and the acts and 
the desired interpretation by Japan of her ‘‘ special in- 
terests ’’ in China, gives special interest to certain state- 
ments contained in diplomatic correspondence in 1917 of 
the Russian Ambassador at Tokyo to his own govern- 


380 FOREIGN RIGHTS AND INTERESTS IN CHINA 


ment, which was later published by the Bolsheviki. Writ- 
ing on October 22, 1917, the Ambassador said: 


If the United States thinks . . . that the recognition of 
Japan’s special position in China is of no practical consequence, 
such a view will inevitably lead in the future to serious misun- 
derstandings between us and Japan. The Japanese are manitest- 
ing more and more clearly a tendency to interpret the special 
position of Japan in China, inter alia, in the sense that other 
Powers must not undertake in China any political steps without 
previously exchanging views with Japan on the subjest—a condi- 
tion that would to some extent establish a Japanese control over 
the Foreign Affairs of China. On the other hand, the Japanese 
Government does not attach great importance to its recognition 
of the principle of the open door and the integrity of China, 
regarding it as merely a repetition of the assurances repeatedly 
given by it earlier to other Powers and implying no new restric- 
tions for the Japanese policy in China. It is therefore quite 
possible that in some future time there may arise in this connec- 
tion misunderstandings between the United States and Japan. 
The [Japanese] Minister for Foreign Affairs again confirmed 
today in conversation with me that in negotiations by Viscount 
Ishii the question at issue is not some special concession in these 
or other parts of China, but Japan’s special position in China as 
a whole. 


Again, on November 1, 1917, in a confidential letter to 
the Russian Foreign Office, the Russian Ambassador at 
Tokyo wrote: 


Viscount Motono [the Japanese Minister for Foreign Affairs | 
mentioned that . . . one of the objects [of the Lansing-Ishii 
Notes] was to put an end to the German intrigue intended to sow 
discord between Japan and the United States, and to prove 
thereby to the Chinese that there was between the two powers a 
complete agreement of view with regard to China, who, therefore, 
must not reckon on the possibility of extracting any profit from 
playing off one against the other. 
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To my question whether he did not fear that in the future 
misunderstandings might arise from the different interpretations 
by Japan and the United States of the meaning of the terms: 
‘‘special position’’ and ‘‘special interests’’ of Japan in China, 
Viscount Montono replied by saying—[a gap in the original], 
Nevertheless, I gained the impression from the words of the Min- 
ister that he is conscious of the possibility of misunderstandings 
also in the future, but is of opinion that in such a ease Japan 
would have better means at her disposal for carrying into effect 
her interpretation than the United States. 


American Note of June, 1917, to China, and Japan’s Attitude 
With Regard to It. An episode which threw some light 
upon the character of the special position which the 
Japanese Government believed itself to possess in and 
towards China was the irritation which was expressed in 
June, 1917, at the time that the American Government 
addressed to the Chinese Government a note in which it. 
declared its concern at the continuance of dissension in 
China, and expressed its desire that tranquility and 
political co-ordination might be forthwith re-established. 
The American note declared: 


The entry of China into war against Germany® or the continu- 
ance of her relations with that Government are matters of sec- 
ondary consideration. The principal necessity for China is to 
resume and continue her political entity, to proceed along the 
road of national development on which she has made such marked 
progress. With the form of government in China or the person- 
nel which administers that Government the United States has an 
interest only in so far as its friendship impels it to be of service 
to China. But in the maintenance by China of one central united 
and alone responsible Government, the United States is deeply 


° China had, at the invitation of the American Government, severed 
diplomatic relations with Germany on March 14, 1917, but had not 
then declared war. This declaration of war was not issued until 
August 14, 1917. 
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interested, and now expresses the very sincere hope that China, 
in her own interest, and in that of the world, will immediately 
set aside her factional political disputes, and that all parties and 
persons will work for the re-establishment of a coordinate Gov- 
ernment and the assumption of that place among the Powers of 
the world to which China is so justly entitled, but the full attain- 
ment of which is impossible in the midst of internal discord. 


The sending of this note by the American Government 
gave great umbrage in Japan. The newspapers were 
specially emphatic in declaring that not only had it been 
an unwarranted interference by the American Goverrt- 
ment with domestic affairs in China, but that Japan had 
been affronted by not having been officially consulted by 
the American Government before taking this step. 

One ground upon which the Japanese Government 
founded its criticism of the action of the United States 
in submitting this note to the Chinese Government was 
that a short time before this the United States had sug- 
gested to Great Britain and Japan that the three coun- 
tries make a joint representation to China that she should 
take steps to adjust her domestic difficulties. The Japa- 
nese Minister for Foreign Affairs therefore expressed to 
the American Ambassador at Tokyo his surprise that 
America, without waiting for Japan’s reply to this prop- 
osition and without consulting with her, should have made 
independent representations to China. To this the Amer- 
ican Government replied that its action had not been 
intended to anticipate or to prevent co-operation on the 
part of Japan. 

The irritation aroused in Japan by the note of June, 
1917, it may be observed, did not deter the President of 
the United States in October of the next year, upon the 
occasion of the anniversary of the Republic, from send- 
ing to the President of China a telegram in which it was 
suggested that ‘‘ This is an auspicious moment... for 
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the leaders in China to lay aside their differences and, 
guided by a spirit of patriotism and self-sacrifice, to 
unite in a determination to bring about harmonious 
co-operation among all elements of your great nation.”’ 

Twice during the Great War, Japan vetoed the propo- 
sition of her allies that China should come into the war 
upon their side. However, the circumstances under 
which the Entente Powers acquiesced in this make it 
impossible to hold that they then conceded the right of 
Japan to be consulted or to have a determining voice with 
regard to the political policies which the other Powers 
might desire to pursue with regard to China.*° 


Mr. Millard in his Democracy and the Eastern Question, p. 99, 
makes the statement, founded, he says, upon information which came 
from a “perfectly reliable source,” that when the Ambassadors of 
Great Britain, France and Russia, in 1915, submitted to Viscount 
Ishii, the Minister for Foreign Affairs at Tokyo, the proposition that 
President Yuan Shih-kai had made that China come into the war 
upon the side of the Allies, ‘‘ Viscount Ishii” (to quote the words of 
Millard) “‘ demurred both to the proposal and to the arguments that 
were advanced. He said that Japan considered developments with 
regard to China as of paramount interest to her, and she must keep 
a firm hand there. Japan could not regard with equanimity the 
organization of an efficient Chinese army such as would be required 
for her active participation in the war, nor could Japan fail to 
regard with uneasiness a liberation of the economic activities of a 
nation of four hundred million people.” 

Other authorities have quoted Viscount Ishii’s words upon this 
occasion somewhat differently, but to substantially the same effect. 

Viscount Ishii, however, on April 24, 1919, issued at Washington a 
statement in which he expressly denied that he had ever used the 
language thus attributed to him. In the course of this statement 
he said: 

“Was I apprehensive of the moral awakening of the 400,000,000 
Chinese? The idea is fantastic. It is to effect this very awakening 
of the Chinese that Japan has been putting forth all efforts for 
these many years; sending professors to China and welcoming 
Chinese students to Japan. So long as China remains in a state of 
lethargy, she is in danger of her existence. And that danger is at 
the same time Japan’s danger. Japan’s security lies in the awakening 
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This episode has been spoken of because in some quar- 
ters the statement has been made that at the time Japan 
had claimed such a political influence in, and even over, 
China, as to make it improper that other nations should 
communicate directly with that country upon political 
matters without first inquiring of Japan whether the 
action proposed would be deemed prejudicial to her, 
Japan’s, interests. 


Japan’s Special Interests and the International Banking 
Consortium of 1920. The disposition of Japan to give to 
her special interests in China a character and significance 
beyond that which the other Powers, and especially the 
United States and Great Britain, were willing to concede 
was evidenced in the long discussion leading up to the 
signing, on October 15, 1920, of an agreement for future 
international co-operative action in the matter of making 
foreign loans to China. This new Banking Consortium 
will receive consideration in another place, but it is nec- 
essary here to deal with it insofar as Japan’s claims to 
special interests in China were involved. 

An examination of the correspondence leading up to 
the establishment of the Consortium shows that the Japa- 


and rising to power of China.” He then goes on to say that inducing 
China to enter the war in 1915 was, however, quite another matter: 
that the country was then in a critical political condition. President 
Yuan had started his monarchical movement, armed resistance to 
this had already sprung up in Yunnan and was increasing each day, 
and the military value to the Entente of China’s participation would 
have been almost nil. “The mere fact of a declaration of war by 
China would have immensely added to the excitement of the people, 
and rendered confusion worse confounded throughout the whole 
country. The greatest sufferer from such a condition in China 
would be, next after China herself, her neighbor, Japan. ... I know 
that my successor at the Foreign Office, Tokyo, took two years later 
a different view on this question. He had probably his own reason 
in the presence of the changed situation.” 
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nese Government made strenuous efforts to have Japan’s 
past and prospective railway and other activities in Man- 
churia and Mongolia excluded from the operation of the 
agreement. 

In a letter dated June 18, 1909, to Mr. Lamont, the 
representative of the American banks, Mr. Odajiri, the 
Japanese representative, said: 


We have been instructed by our principals in Japan that all 
rights and options held in Japan in the regions of Manchuria 
and Mongolia, where Japan has special interests, should be ex- 
cluded from the arrangements for pooling provided in the pro- 
posed agreement. This is based upon the very special relations 
which Japan enjoys geographically and historically with the 
regions referred to and which have been recognized by Great 
Britain, the United States, France and Russia on many ocea- 
sions. In this connection I wish to specially draw your attention 
to a note from the Secretary of State to the Japanese Ambas- 
sador, dated Washington, November 2nd, 1917 [The Lansing- 
Ishii Agreement]. 


~ Also, Mr. Odajiri called attention to the fact that, at 
the time of the agreement of the banks, dated June 18, 
1912, upon which was later based the Chinese Reorgani- 
zation Loan Agreement of April 26, 1913, the Japanese 
group of banks had made the following reservation 
which had been recorded in the minutes of the Conference 
of banks: 


The Japanese Bank declares that it takes part in the loan on 
the understanding that nothing connected with the projected 
loan should operate to the prejudice of the special rights and 
interests of Japan in the regions of South Manchuria and of 
the Eastern portions of Inner Mongolia adjacent to South 
Manchuria. 


Here it is plain that Japan took the position not only 
that it had a special interest in China generally, but 
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that, in defined portions of her territory, she had rights 
of economic exploitation that were not shared by other 
Powers. The statement that this had been recognized by 
the other Powers did not remain without contradiction. 
Mr. Lamont, replying, June 23, 1919, to Mr. Odajiri’s 
letter said: 


Mongolia and Manchuria are important parts of China, and 
any attempt to exclude them from the scope of the Consortium 
must be inadmissable. The ‘‘Special Interests’’ to which you 
allude have, in our opinion, never had to do with economic 
matters. 


With reference to the reservation made to the banking 
agreement relating to the Reorganization Loan of 1913, 
Mr. Lamont said: 


I beg to recall to you that at the same time there was recorded 
in the minutes of the Conference the following declaration: ‘‘The 
British, German, French and American groups stated that they 
were unable to accept or consider either of these declarations 
upon the ground that they were not competent to deal with 
political questions.’’ This declaration was accepted in con- 
formity with the statement made by the Japanese Ambassador 
to Mr. Addis in London on June 11, 1912. 


In a memorandum of July 30, 1919, of the American 
Government to the Japanese Embassy, it was declared: 


The Imperial Japanese Government will readily understand 
that the Government of the United States could not consistently 
consent that the American Bankers agree to the reservation pro- 
posed. . . . Reservations of regions can only impair its [the 
Consortium’s] usefulness as an instrument for good. 


In a memorandum of the British Foreign Office, it was 
declared: 


One of the fundamental objects of the American proposals as 
accepted by the British, Japanese and French Governments, is 
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to eliminate special claims in particular spheres of interest and 
to throw open the whole of China without reserve to the com- 
bined activities of an International Consortium. This object 
cannot be achieved unless all the parties to the scheme agree to 
sacrifice all claim to enjoy any industrial preference within the 
boundaries of any political sphere of influence. Manchuria and 
Mongolia are important provinces of China and any attempt to 
exclude them from the scope of the Consortium would constitute 
a direct negation of the principle on which the Consortium is 
based. 


Under date of August 27, the Japanese Government 
gave its formal acceptance and confirmation of the resolu- 
tion adopted at the Conference of bankers at Paris, with, 
however, the following proviso: 


That the acceptance and confirmation of the said resolution 
shall not be held or construed to operate to the prejudice of the 
special rights and interest possessed by Japan in South Man- 
churia and Eastern Inner Mongolia. 


To this the American Government in a memorandum 
replied: 


This Government, after earnest study of the proposal thus 
made, reluctantly finds itself unable to assent to the proviso: it 
can only regard the reservation in the form proposed as an inter- 
mixture of exclusive political pretensions in a project which all 
the other interested Governments and groups have treated in a 
liberal and self-denying spirit, and with the purpose of eliminat- 
ing, so far as possible, such disturbing and complicating political 
motives; and it considers that, from the viewpoint, either of the 
legitimate national feeling of China or of the interests of the 
Powers in China, it would be a calamity if the adoption of the 
Consortium were to carry with it the recognition of a doctrine of 
spheres of interest more advanced and far-reaching than was ever 
applied to Chinese territory even in the period when the breaking 
of the Empire appeared imminent. . . . If Japan’s reservation 
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is urged with a view solely to the protection of existing rights and 
interests, it would seem that all legitimate interests would be 
conserved if only it were made indisputably clear that there is 
no intention on the part of the Consortium to encroach on estab- 
lished industrial enterprises or to expect the pooling of existing 
Japanese options for the continuation thereof; and this Govern- 
ment feels that the Japanese Government should be amply con- 
tent with the understanding that certain specific enterprises are 
exempt. This Government cannot accept a geographical reser- 
vation which could not but lend itself to implications which are 
foreign to the purposes of the Consortium. 


To the same effect was the British memorandum 
handed to the Japanese Ambassador. It declared: 


His Majesty’s Government . . . could not justifiably accept 
the claim for the exclusion of Southern Manchuria and Eastern 
Inner Mongolia from the sphere of activity of the Consortium if 
it were intended as a territorial claim. . . . The admission of 
such a claim to a monopoly of commercial interests in a large 
geographical area of China would be a direct infringement of 
the fundamental idea underlying the creation of the Consortium 
which was to abolish spheres of interest and throw open the 
whole of China to the activities of an international financial 
combination. . . . So far as Southern Manchuria is concerned, 
Lord Curzon recognized that there are in that province impor- 
tant railways and other industrial enterprises which have been 
developed or are in the course of development by Japanese en- 
terprise and which are clearly not within the sphere of the Con- 
sortium. Such is not, however, the case in Eastern Inner Mon- 
golia, where, although options for railways have been granted to 
Japan, no work has yet been begun. Indeed, such a claim as is 
put forward by the Japanese Government in regard to Eastern 
Inner Mongolia, amounting to the reservation of exclusive inter- 
ests in a large area whose southern boundaries practically envelop 
Peking and encroach upon the province of Chihli, cannot be 
reconciled with the maintenance of the independence and terri- 
torial integrity of China which Japan has so often pledged 
herself to observe. 
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Replying to these Memoranda of the American and 
British Governments, the Japanese Government, in a 
Memorandum dated March 2, 1920, declared: 


From the nature of the case, the region of South Manchuria 
and Hastern Inner Mongolia which are contiguous to Korea 
stand in very close and special relation to Japan’s national de- 
fense and her economic existence. Enterprises launched forth 
in these regions, therefore, often involve questions vital to the 
safety of the country. This is why Japan has special interest in 
these regions and has established there special rights of various 
kinds. 


In this Memorandum, the Japanese Government went 
on to refer to the developments in Russia and especially 
in Siberia which were disturbing to her, since, through 
Mongolia and Manchuria, the revolutionary ideas might 
enter her own territory, and said: 


In short, the present proposal of the Japanese Government in 
regard to Manchuria and Mongolia is based, as already explained, 
on the paramount importance of the economic existence and 
national security of the country, coupled with a due regard for 
the general peace of the Far East,—considerations which have 
been strengthened by the recent development of the situation. 
... It would be needless to say that the proposal was prompted 
by no desire of making any territorial demarkation involving the 
idea of economic monopoly or of asserting any exclusive political 
pretensions or of affirming a doctrine of any far-reaching sphere 
of interest in disregard of the legitimate national aspirations of 
China, as well as of the interests possessed there by the Powers 
concerned. 


The Memorandum closed with the proposed formula 
that— 


In matters, however, relating to loans affecting South Man- 
churia and Eastern Inner Mongolia which, m their opinion, are 
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calculated to create a serious impediment to the security of the 
economic and national defense of Japan, the Japanese reserve 
the right to take the necessary steps to guarantee such security. 


In these statements and in this formula Japan came 
forward with the claim not only that she had special 
RIGHTS in Manchuria and Eastern Inner Mongolia which 
had been granted to her by China, but that she had a 
political interest in those regions sufficient to warrant 
her in exercising what, by implication, would be a veto 
upon any enterprises that China might, with the aid of 
other Powers, wish to carry out upon her own territory. 
Certainly China, and the other Powers as well, had good 
grounds for resisting such an extreme pretension. 

In its reply to this Memorandum the American Goy- 
ernment expressed its ‘‘ grave disappointment ’’ that the 
formula proferred by Japan should be ‘‘in terms so 
exceedingly ambiguous and in character so irrevocable 
that it might be held to indicate a continued desire on the 
part of the Japanese Government to exclude the Amer- 
ican, British and French banking groups from participa- 
tion in the development, for the benefit of China, of 
important parts of the Republic,—a construction which 
could not be reconciled with the principle of the independ- 
ence and territorial integrity of China.’’ And added: 


The Government of the United States is not unsympathetic 
with the proposed objects of the principle of national security 
embodied in the Japanese formula. It considers, on the other 
hand, first, that the right of national self-preservation is one of 
universal acceptance in the relations between States, and there- 
fore would not require specific formulation as to its application 
in any particular instance; and, second, that the recognition of 
that principle is explicit in the terms of the notes exchanged 
between Secretary Lansing and Viscount Ishii on November 2, 
1917. . . . It is, therefore, felt that Japan could, with entire 
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assurance, rely upon the good faith of the United States and of 
the other two Powers associated in the Consortium to refuse 
their countenance to any operation inimical to the vital interests 
of Japan: and that Japan’s insistence that the other three 
Powers join with it in the proposed formula as a condition prece- 
dent would only create misapprehension. It is felt, moreover, that 
such a formula would not only be unnecessary, but would lend 
itself to misconstruction, for the reason that it apparently differ- 
entiates between the status of South Manchuria and Eastern 
Inner Mongolia and that of other Chinese territory. The mere 
fact of differenitation would, it is apprehended, give rise to 
questions which would tend still further to unsettle the already 
complex situation in China. 


The British reply to this proposed formula by Japan 
was to substantially the same effect as the American. It, 
however, contained the undertaking that ‘‘ His Majesty’s 
Government would be prepared to subscribe to a written 
assurance to the effect that the Japanese Government 
need have no reason to apprehend that the Consortium 
would direct any activities affecting the security of the 
economic life and national defense of Japan and that the 
Japanese Government can rely on the good faith of the 
Powers concerned to refuse to countenance any opera- 
{ions inimical to such interests. ”’ 

Replying to these memoranda on the part of the British 
and American Governments, Japan in a Memorandum of 
April 3, 1920, said that she was willing to forego her 
request for the acceptance of the formula previously pro- 
posed on the condition that the Powers agree to the 
understanding formulated by the American Government, 
which, as phrased by Japan in her Memorandum, was to 
the effect that ‘‘ the right of national self-preservation, 
which forms the basis of the guarantee required by Japan 
in order to assure the security of her national defense 
and the economic existence of her people, is not only one 
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of universal acceptance, but one of which the recognition 
is implied in the terms of the notes exchanged between 
Secretary Lansing and Viscount Ishii, so that the new 
Consortium would in no case embark upon any activities 
directed against the national defense and the economic 
existence of Japan and so that the Powers associated in 
the Consortium would refuse their countenance to any 
enterprise inimical to the vital interests of Japan.”’ 

In this Memorandum Japan went on to specify certain 
railway enterprises in Manchuria which she expected to 
be excluded from the activities of the new Consortium. 
Among these she mentioned a scheme for extending the 
Toananfu-Jehol railway north to connect with the Hast- 
ern Railway. To this scheme, Japan demanded that the 
assent of the Japanese should first be obtained since this 
extension was tantamount to a renewal of the Chinchou- 
Aigun line. Also that, as regards these two lines, the 
Japanese group, after due consultation with the other 
groups, should be permitted to undertake the construction 
single-handed in the event that the other three Powers 
should be reluctant to finance them. 

To this proposition the British Government, on April 
28, 1920, replied that ‘‘ granting to any one party to the 
Consortium the power to veto in advance the possible 
construction of a railway would appear to be contrary 
to the principles upon which the idea of a consortium is 
based.’’ 

To the proposition that Japan should be permitted to 
construct single-handed the two railways mentioned, the 
British Government replied that this was already pro- 
vided for in Article 4 of the Inter-Group Conference in 
Paris. To the same effect was the American reply. 

To these replies Japan, on May 8, 1920, replied that 
she would not insist upon a formal recognition of her 
rights of veto, and that she had suggested its recognition 
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only as a specific illustration of the character of the 
measures which she considered embraced within the gen- 
eral assurance which, as noted above, the Powers had 
expressed their willingness to make. 

On May 11, 1920, in a letter to Mr. Lamont, Mr. Kaji- 
wara, representing the Japanese group of banks, said: 


We have now the honor to inform you that certain points in 
the Agreement and in the operations of the proposed Consor- 
tium, hitherto somewhat obscure, having been cleared up to the 
satisfaction of our Government and of ourselves, we are now 
able, in accordance with the instructions of the Japanese Govern- 
ment, to withdraw our letter dated 18th June last and announce 
that, conjointly with the American, British and French banking 
groups and on like terms with them, we will accept the Consor- 
tium Agreement. We beg at the same time to express our hearty 
concurrence with the general ideas and objects of the Consortium 
in respect to China. 


Mr. Lamont in his reply to this letter, on May 11, 1920, 
said: 


Inasmuch as some questions have arisen during our discussion 
as to the status of specific railway enterprises contemplated or 
actually begun in Manchuria and Mongolia, we hereby confirm 
that we have agreed with you as follows: 

(1) That the South Manchurian Railway and its present 
branches, together with the mines that are subsidiary to the rail- 
way, do not come within the scope of the Consortium. 

(2) That the projected Taonanfu-Jehol Railway and the pro- 
jected railway connecting a point on the Taonanfu-Jehol Railway 
with a sea-port are to be included within the terms of the Con- 
sortium Agreement. 

(3) That the Kirin-Huining, the Chengchiatun-Taonanfu, the 
Changchu-Taonanfu, the Kiayuan-Kirin (via Hailung), the 
Kirin-Changchun, the Sinminfu-Moukden and the Ssupingkai- 
Chengchiatun Railways are outside the scope of the joint activi- 
ties of the Consortium. 
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To this statement of what had actually been agreed 
upon no criticism was made by the Japanese Govern- 
ment. 

The formal agreement for the establishment of the 
Consortium was signed on October 15, 1920. 

As stated in this agreement, its scope was to relate 
‘* to existing and future loan agreements which involve 
the issue for subscription by the public of loans to the 
Chinese Government or to Chinese Government Depart- 
ments or to Provinces of China or to companies or cor- 
porations owned or controlled by or on behalf of the 
Chinese Government or any Chinese Provincial Govern- 
ments, or to any party if the transaction in question is 
guaranteed by the Chinese Government or Chinese Pro- 
vincial Governments, but does not relate to agreements 
for loans to be floated in China. Existing agreements 
relating to industrial undertakings upon which it can be 
shown that substantial progress has been made may be 
omitted from the scope of this Agreement.’’ 

In sum result, Japan was finally constrained to enter the 
Consortium upon practically the same terms as the other 
Powers. The only result of efforts to obtain reservations 
or provisions in her favor was that she obtained the 
assurance of the other Powers that they would not give 
countenance to activities of the Consortium which would 
be directed against her own national defense and 
economic existence. It thus remains possible for Japan, 
with reference to any proposed loan on the part of the 
Consortium, to allege that the project is one which will 
be prejudicial to her own national defense and economic 
existence. But such a right all nations would, in every 
case, and without specific reservation, have the right 
to make. The proposition that there were particu- 
lar regions in China—South Manchuria and Hastern 
Inner Mongolia—in which Japan had special interests 
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which would justify her in claiming special rights to 
consideration whether by China or by the other Powers, 
she had definitely to abandon. This was of great signifi- 
cance. 

It is furthermore of great significance to note that in 
the negotiations leading to the establishment of the Con- 
sortium, it is several times, and with great explicitness, 
stated, that the chief purpose of obtaining this joint 
action upon the part of the Powers concerned was in 
order that the whole system of ‘* Spheres of Interest ”’ 
in China should be abandoned. In this correspondence 
Great Britain and the United States definitely committed 
themselves to the proposition that such a system is one 
that is prejudicial to all the parties concerned. Thus, 
to quote again, the British Government in its Memo- 
randum of August 11, 1919, said: 


One of the fundamental objects of the American proposals as 
accepted by the British, Japanese and French Governments, is to 
eliminate claims in particular spheres of interest and throw open 
the whole of China without reserve to the combined activities of 
an International Consortium. This object cannot be achieved 
unless all the parties to the scheme agree to sacrifice all claim to 
enjoy any industrial preference within the boundaries of every 
political sphere of influence. 


Again, in the Memorandum of November 20, 1919, the 
British Government declared that the ‘‘ fundamental idea 
underlying the creation of the Consortium ’’ was ‘‘ to 
abolish spheres of interest and throw open the whole of 
China to the activities of an international financial com- 
bination. ”’ 


Japan’s Special Interests in the Washington Conference. 
At the second meeting of the Committee on Pacific and 
Far Eastern Questions, Baron Kato, of the Japanese 
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Delegation, after declaring that Japan adhered without 
condition or reservation to the principle of the Open 
Door in China, went on to say: 


We look to China in particular for the supply of raw materials 
essential to our industrial life, and for foodstuffs as well. In the 
purchase of such materials from China, as well as in all our trade 
relations with that country we do not claim any special rights or 
privileges, and we welcome fair and honest competition with all 
nations. 


However, at the twelfth meeting of the Committee, Mr. 
Hanihara, of the Japanese Delegation, with reference to 
the leased areas, declared that Japan had no present 
intention of surrendering the leased areas of Port Arthur 
and Dairen in South Manchuria, and went on to say: 


The territory in question forms a part of the Manchuria—a 
region where, by reason of its close propinquity to Japan’s terri- 
tory, more than anything else, she has vital interests in that 
which relates to her economic life and national safety. This fact 
was recognized and assurance was given by the American, 
British and French Governments at the time of the formation of 
the International Consortium, that these vital interests of Japan 
in the region in question shall be safeguarded. In the leased ter- 
ritory of Kwantung Province there reside no less than 65,000 
Japanese, and the commercial and industrial interests they have 
established there are of such importance and magnitude to Japan 
that they are regarded as an essential part of her economic life. 
It is believed that this attitude of the Japanese Delegation 
toward the leascd territory of Kwantung is not against the prin- 
ciple of the Resolution adopted on November 21st. [The ‘‘ Root 
Resolutions.’’] 


It will be noted here that the idea of vital or essential 
interests rather than ‘‘ special interests ’’ is employed. 

At the thirteenth meeting of the Committee Mr. Koo 
of the Chinese Delegation deemed it desirable to make 
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certain observations with respect to the statements 
which Mr. Hanihara had made regarding Japan’s inter- 
ests in Manchuria. Mr. Koo said: 


Both Port Arthur and Dalny are situated in Manchuria, which 
is an important part of Chinese territory. Not only does the 
national safety of China rely upon the safeguarding of Man- 
churia as an integral portion of the Chinese Republic, because 
these three Eastern Provinces, as the Chinese people eall Man- 
churia, have been the historic road of invasion into China 
throughout the past centuries, but also the security of the eco- 
nomic life of the Chinese people depends, in a very vital measure, 
upon the conservation and development with the surplus capital 
of the world of the natural and agricultural resources in Man.- 
churia—a region where to-day an abundance of raw material and 
food supplies are already accessible to all nations, on fair terms 
and through the normal operation of the economic law of supply 
and demand. Moreover, Manchuria is an important outlet for 
the surplus population from the congested provinces in other 
parts of China. 

In view of the foregoing facts, it is clear that China has such 
truly vital interests in Manchuria that the interests of any 
foreign power therein, however important they may be in them- 
selves, can not compare with them. The fact of close propinquity 
of Manchuria to Korea, if it justifies any claim to consideration, 
can be equitably appealed to only on the condition of reciprocity. 

As to the statement that assurance was given by the American, 
British, and French Governments at the time of the formation of 
the international consortium, that the vital interests of Japan in 
Manchuria shall be safeguarded, the Chinese delegation do not 
feel in a position, since China was not consulted at the time, to 
express an opinion as to the question of its accuracy. Should 
such assurance have been given, they could not, however, conceal 
their feeling that it can not be reconciled with the principle 
which was adopted by the conference on November 21 of respect 
for the sovereignty, the independence and the territorial and 
administrative integrity of China. 
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Also, upon another occasion, Dr. Koo took pains to 
refer to Japan’s claims to interests in China based upon 
its propinquity to that country. In his statement made 
at the fourteenth meeting of the Committee of the Whole, 
with reference to the Inter-Power Agreements relating 
to China, he called attention to the fact that certain of 
these agreenients had dealt with the safeguarding of 
special interests in the Far East or, specifically, in China. 
As to this he said: 


The maintenance of the independence and territorial integrity 
of China touched the supreme rights of China. As to the recog- 
nition of propinquity as creating special interests in China, it 
was equally obvious that such recognition could not be valid, 
because special interests on Chinese territory could not be created 
without the consent of China, and China had always contested 
the soundness of the doctrine of propinquity. 


At the twentieth meeting of the Committee of the 
Whole, when the matter of the Open Door was under dis- 
cussion, the Japanese Delegation again returned to this 
subject, Baron Shidehara submitting the following for- 
mal statement: 


The Japanese Delegation understands that one of the primary 
objects which the present Conference on I'ar Eastern Questions 
has in view is to promote the general welfare of the Chinese 
people and, at the same time, of all nations interested in China. 
For the realization of that desirable end, nothing is of greater 
importance than the development and utilization of the unlimited 
natural resources of China. 

It is agreed on all sides that China is a country with immense 
potentialities. She is richly endowed by nature with arable soil, 
with mines and with raw materials of various kinds. But those 
natural resources are of little practical value, so long as they 
remain undeveloped and unutilized. In order to make full use 
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of them, it seems essential that China shall open her own door 
to foreign capital and to foreign trade and enterprise. 

Touching on this subject, Dr. Sze, on behalf of the Chinese 
Delegation, made an important statement at the Full Committee 
on November 16, declaring that ‘‘China wishes to make her vast 
natural resources available to all people who need them.’’ That 
statement evidently represents the wisdom and foresight of 
China, and the Japanese Delegation is confident that the prin- 
eiple which it enunciates will be carried out to its full extent. 

It is to be hoped that, in the application of that principle, 
China may be disposed to extend to foreigners, as far as possible, 
the opportunity of cooperation in the development and utilization 
of China’s natural resources. 

Any spontaneous declaration by China of her policy in that 
direction will be received with much gratification by Japan and 
also, no doubt, by all other nations interested in China. Resolu- 
tions which have hitherto been adopted by this Committee have 
been uniformly guided by the spirit of self-denial and self- 
sacrifice on the part of foreign Powers in favor of China. The 
Japanese Delegation trusts that China, on her part, will not be 
unwilling to formulate a policy which will prove of considerable 
benefit, no less to China herself, than to all nations. 


The Chinese Delegation did not make a reply to this 
statement until the thirtieth meeting of the Committee, 
held February 2, when Mr. Sze made the following state- 
ment: | 


At the meeting of this Committee on January 18th, Baron 
Shidehara, on behalf of the Japanese Delegation, expressed a hope 
that China might be disposed to extend to foreigners, as far as 
possible, the opportunity of cooperation in the development and 
utilization of China’s natural resources, and added that any 
spontaneous declaration of her policy in that direction would be 
received with much gratification. 

The Chinese Government, conscious of the mutual advantage 
which foreign trade brings, has hitherto pursued an established 
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policy to promote its development. Of this trade, products of 
nature, of course, form an important part. In view of this fact, 
as well as of the requirements of her large and increasing popu- 
lation, and the growing needs of her industries, China, on her 
part, has been steadily encouraging the development of her nat- 
ural resourees, not only by permitting, under her laws, the par- 
ticipation of foreign capital, but also by other practical means 
at her disposal. Thus in affording facilities and fixing rates for 
the transportation on all her railways of such products of nature 
as well as of other articles of merchandise, she has always fol- 
lowed and observed the principle of strict equality of treatment 
between all foreign shippers. Thanks to this liberal policy, raw 
material and food supplies in China—-as my colleague, Dr. Koo, 
stated before this Committee on a previous occasion with refer- 
ence to Manchuria, and it is equally true of other parts of 
China—are today accessible to all nations, on fair terms and 
through the normal operation of the economic law of supply and 
demand. 

The Chinese Government does not at present contemplate any 
departure from this mutually beneficial course of action. Con- 
sistent with the vital interests of the Chinese nation and the 
security of its economic life, China will continue, on her own 
accord, to invite cooperation of foreign capital and skill in the 
development of her natural resources. 

The Chinese Delegation, animated by the same spirit of self- 
denial and self-sacrifice which Baron Shidehara was good enough 
to assure the Chinese Delegation had uniformly guided the 
foreign Powers here represented in the Resolutions hitherto 
adopted by the Committee in favor of China, has no hesitation 
to make the foregoing statement. It is all the more glad to make 
it, because it feels confident that the Japanese Delegation, in 
expressing the hope for a voluntary declaration of policy on 
China’s part in regard to the development and utilization of her 
natural resources, was not seeking any special consideration for 
Japan on this subject or for the foreign Powers as a whole, but 
merely wished to be assured that China was disposed to extend 
the opportunity of cooperation to foreigners on the same terms 
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as are accorded by nations of the world equally favored by nature 
in the possession of rich natural resources. 


Cancellation of the Lansing-Ishii Agreement. On April 
14, 1923, by an interchange of notes between the Japanese 
Ambassador to the United States and the American Sec- 
retary of State, the Lansing-Ishii Notes were declared to 
be cancelled and of no further force or effect. The only 
explanation given for this action was that contained in 
correspondence declaring the cancellation. This cor- 
respondence was as follows: 

Secretary Hughes wrote to Ambassador Hanihara: 


I have the honor to communicate to your Excellency my under- 
standing of the views developed by the discussions which I have 
recently had with your Embassy in reference to the status of 
the Lansing-Ishii exchange of notes of November 2, 1917. The 
discussions between the two Governments have disclosed an 
identity of view, and in the light of the understanding arrived 
at by the Washington Conference on the Limitation of Arma- 
ment, the American and Japanese Governments are agreed to 
consider the Lansing-Ishii correspondence of November 2, 1917, 
as cancelled and of no further force or effect. I shall be glad to 
have your confirmation of the accord thus reached. 


This confirmation Ambassador Hanihara gave in a 
letter of the same date as that of Secretary Hughes, and 
in the same language.” 

It will be seen that no reference was made to the spe- 
cific undertakings or understandings of the Washing- 
ton Conference which, it was declared, made it logical 
that the Lansing-Ishii agreement or understanding 
should be deemed as no longer of any force or effect. It 
may be surmised, however, that the American Secretary 


“U.S. Treaty Series, No. 667. Cf. XVII American Journal of 
International Law, 510 (July, 1923). 
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of State had in mind the third and fourth, and especially 
the fourth, of the four principles embodied in Article I 
of the Nine Power Treaty Relating to Principles and 
Policies to be followed in Matters Concerning China. 


Has Japan a Valid Right to Assert a “ Monroe Doctrine ”’ 
With Reference to China?’ From the account which 
has been given of the discussions in, and the agreements 
reached by, the Washington Conference, as well as from 
the formal cancellation in 1923 of the Lansing-Ishii agree- 
ment, it 1s clear that Japan can no longer claim for her- 
self general preferential or exclusive rights with refer- 
ence to the economic exploitation or penetration of China 
or of particular designated areas of that country. There 
is no doubt, however, that she can truthfully assert that 
her own national interests, political as well as economic, 
are more closely bound up with China than are the similar 
interests of other countries. Ambassador Shidehara was, 
therefore, justified in saying in his address to the Japa- 
nese Society of New York * that ‘‘ It should be borne in 
mind that Japan has in China a special position which 
is not shared by the United States or by any of the 
Kuropean powers. Her future destiny is closely inter- 
woven with that of China, and her own national safety 
and vital interests are in many cases directly involved 
in Chinese problems, which America and Europe can 
afford to approach from purely sentimental or economic 
points of view. I feel sure, however, that this special 
position of Japan is fully realized by her American and 
European friends, and that she will not be called upon 
to renounce her undoubted right of self-protection and 
self-preservation.’’ 

“Some of the paragraphs of this section are taken from an article 
contributed to the North American Review for August, 1923, entitled 


“Japan and the Natural Resources of Eastern Asia.” 
* On March 38, 1920. 
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It will be here noted that no claim of ‘‘ Special Inter- 
ests ’’ in the sense in which that term has been discussed 
in the previous chapter is advanced. Instead there is 
asserted the fact that, because of actual geographical situ- 
ation and economic needs Japan is vitally concerned with 
economic and political conditions in China. This no one 
can deny, and the only question is as to what rights, as 
tested by accepted principles of international law and 
comity, Japan may properly claim as deducible from 
these premises. 

Japan finds herself in the following situation: Viewed 
politically, she is of course concerned that a powerful 
Western nation should not obtain a control or dominant 
control in Eastern Asia, that is, in China, such as might, 
under certain circumstances, constitute a military or 
naval menace to herself. Viewed economically, the situ- 
ation is this: The population of her homeland has 
already reached a considerable degree of density, and is 
still increasing. Just how rapid this increase is does not 
certainly appear from the authentic figures that are avail- 
able, but it is probably in the neighborhood of 800,000 
annually. The amount of additional land that it is prac- 
ticable for Japan to bring under cultivation is not great, 
although it is probable that, if more scientific modes of 
irrigation were introduced, the food-producing capacity 
of the homelands could be somewhat increased. Also, if 
the Japanese could be trained or persuaded to rely less 
exclusively upon rice, their food problem would be ren- 
dered less perplexing to them. However, do what they 
ean, the Japanese are confronted with an increasingly 
serious situation, unless their growth in numbers can be 
checked. 

It now seems fairly clear that the Japanese themselves 
recognize that they cannot hope to solve their population 
problem by means of emigration. There is no reasonable 
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hope that Japanese will be received in any considerable 
numbers by those countries, like the United States, Can- 
ada, New Zealand and Australia, where they can success- 
fully compete economically with the native populations. 
It is equally clear that the Japanese are not able to com- 
pete upon anything like equal terms with the natives of 
Asia or Polynesia. Even in Korea, despite the encourage- 
ment given them by colonization societies and the favoring 
aid of their own Government, they have had little success 
as settlers upon the soil. It is evident, therefore, that 
future increases in the Japanese population must be 
taken care of in Japan itself. This of course means that 
Japan must continue that process of industrialization and 
commercialization of her economic life which has already 
made such considerable progress. This in turn means 
that she must be able to import foodstuffs and raw mate- 
rials in increasing quantities, for, unfortunately for her, 
she has within her own borders small supplies of coal 
and minerals. 

It is this situation which has led Japanese statesmen 
of recent years to lay such emphasis upon what they 
have termed Japan’s ‘‘ economic right to existence.”’ 
This doctrine appeared, as has been seen, with significant 
emphasis in the correspondence leading up to the estab- 
lishment, in 1920, of the new International Banking Con- 
sortium, as well as in certain of the declarations made by 
the Japanese Delegation in the Washington Conference. 
It also found statement in a remarkable paper prepared 
by the late Premier of Japan, Tokashi Hara, only a few 
weeks before his most lamentable assassination. The 
importance of these declarations or statements of right 
justify a review and critical examination of them. 

“Mr. Hara’s paper entitled “Reflections on Lasting Peace” was 
published in the Tokyo Diplomatic Review of September 15, 1921; 


and republished in English translation in The Living Age of Jan- 
uary 7, 1922. 
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Premier Hara said that if one starts with the propo- 
sition that no nation has a right to compel another nation 
to commit suicide, ‘‘ it follows that it is the great duty 
of every government today to open wide its economic 
doors, and to extend to all peoples free access to what 
is vital to existence, and thus to save the more unfortu- 
nate from unnatural misery and discrimination. .... The 
* open door ’ and the abolition of world barriers must be 
our policy, as it is the first principle of a lasting peace. 
We Japanese in particular,’’ he went on to say, ‘‘ are 
suffering from the increasing difficulty of living, attrib- 
utable to our ever waxing population and our ever waning 
resources. Were any people to reach a point where their 
entire energy was inevitably devoted to earning a bare 
subsistence, and no energy was left them for attaining 
higher spiritual and cultural ideals, that people would 
indeed be facing a mighty dark future. We tremble to 
think that our people are often threatened with uncer- 
tainty as to even the necessaries of life. Their condition 
ought to be remedied and greater freedom be given the 
Japanese, if the world expects her to be the keystone to 
the arch of peace of the Far East, and a faithful sup- 
porter of the welfare of the world. Thus, even a single 
example shows beyond a doubt the absolute dependence 
of lasting peace upon the ‘ open door.’ By ‘ open door ’ 
I do not mean a complete throwing down of national 
boundary stones. What I have in mind is the removal of 
the economic insecurity of some peoples by extending to 
them the opportunity for free access to the world’s re- 
sources, eliminating of her artificial economic barriers, 
and adjusting as much as possible the inequality arising 
from the earlier discriminations of nature and history.’’ 

Here we have frankly applied to Nations that same 
principle with regard to the distribution of so-called 
‘‘ oifts of nature ’’ which certain economists or sociol- 


406 FOREIGN RIGHTS AND INTERESTS IN CHINA 


ogists have sought to have adopted as between individual 
human beings. Its international adoption would of 
course mean the abrogation of all tariff barriers, of all 
restraints upon immigration and emigration, and the 
repeal of all laws imposing limitations upon aliens with 
regard to land-holding, to ownership and operation of 
mines or ships, or to any other economic activities or 
enterprises. 

Here is not the place to discuss the abstract or inherent 
justice of this socialistic principle whether as applied to 
nations or to individuals. It is sufficient to say that the 
chance that it will be adopted by the nations of the world 
is so remote as to take it out of the realm of practical 
politics. If, then, this be admitted, in what position is 
Japan left? Premier Hara implied that, unless Japan 
were allowed to share in the resources of other nations— 
and he evidently had China especially in mind—Japan 
could not be counted upon to aid in the maintenance of 
peace. From his statements the conclusion seems to fol- 
low that a refusal upon the part of China to make her 
natural assets sufficiently available to Japan would be 
equivalent to a demand upon China’s part that Japan 
should commit national suicide, or at least that she should 
acquiesce in a life for her people that would be one of 
only bare existence. 

Reverting to the correspondence leading to the estab- 
lishment of the International Banking Consortium, it will 
be observed that neither the British nor the American 
Government conceded any right upon the part of Japan, 
in the exercise of its general right of self-preservation, to 
take any action within Manchuria or Mongolia that 
would be in derogation of the sovereign territorial rights 
of China, or that might be founded upon a general 
superiority of rights (to use a phrase later employed by 
Secretary Hughes) within any designated region of 
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China. All that the British and American Governments 
did engage to do was to refuse their countenance to any 
enterprises directed against the economic existence or 
defense of Japan. Of course, aside from any express 
engagement, it is, under any circumstances, an unfriendly 
act for one nation to give its support to undertakings 
directed against the existence of another State. Thus the 
matter stood when the Washington Conference convened. 

It is clear enough that, in that Conference, the Japa- 
nese Government made statements and signed agree- 
ments which, if carried out in good faith, will prevent 
it from again raising a claim to special rights or interests 
in China that will be in derogation of the rights or inter- 
ests of other Powers, or which will in any wise be incon- 
sistent with the sovereignty and territorial and adminis- 
trative integrity of China. In doing this, Japan is now 
precluded not only by the general principles of interna- 
tional law and comity, but by her own formally given 
undertakings. 

As regards the matter of her national economic exist- 
ence, and, as connected therewith, the obtaining of an 
adequate supply of foodstuffs and raw materials for her 
people, Japan, at the second meeting of the Committee on 
Pacific and Far Eastern Questions, made the following 
statement: 


We adhere without condition or reservation to the principle 
of the Open Door or equal opportunity in China. We look to 
China in particular for the supply of raw materials essential to 
our industrial life, and for foodstuffs as well. In the purchase 
of such materials from China, as well as in all our trade relations 
with that country, we do not claim any special rights or privi- 
leges, and we welcome fair and honest competition with all 
nations. 


This was a satisfactory declaration, but it was probably 
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somewhat disturbing to China, and possibly to the other 
Powers, later to hear the Japanese Delegation say that 
Japan justified her refusal to surrender the leased Kwan- 
tung area because that area was a part of Manchuria 
‘¢ where, by reason of its close propinquity to Japan’s 
territory more than anything else, she has vital interests 
in that which relates to her economic life and national 
safety.”’ 

Should Japan attempt to claim in China or elsewhere 
rights of trade or of economic exploitation based upon 
her economic necessities, there are two countervailing 
arguments that China or any other Power concerned may 
adduce. 

In the first place it may be said that the misfortunes or 
needs of one State give to it no ethical or moral right to 
violate the rights of another State, any more than they 
justify, in private law, the seizure by one individual of 
another individual’s property. The doctrine that to de- 
sire or to need a thing is sufficient to authorize a State to 
take by force the objects desired or needed was Ger- 
many’s doctrine when it declared that it had a right to 
gain for itself a place in the sun. It is scarcely to be 
conceived that, when this is seen to be its essential char- 
acter, Japan will wish to advocate or practice the doc- 
trine. 

In the second place, it can of course be shown that this 
is not Japan’s only alternative. As other industrialized 
countries have done, she can dispose in the open market 
of her manufactured products, and, in return, purchase 
in free competition with the other peoples the foodstuffs 
and raw materials which her subjects may néed. This 
process will be limited only by the ability of the Japanese 
to develop an efficient economic and industrial machinery 
and an adequately trained body of workers. Surely, 
should she find herself unable to do this to an extent that 
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will enable her to compete with the workmen of other 
countries, she cannot thereupon claim special rights of 
economic or political exploitation outside of her own 
borders. 

In truth, if the processes which have operated in other 
parts of the world operate also in Japan as we may 
expect they will, it will be found that her population will 
accommodate itself in the matter of numbers to the 
standards of living that prevailin Japan. That is to say, 
the standard of economic comfort being given, the popu- 
lation by a process of natural increase or decrease will 
be determined by the available supply of economic goods. 
Japan, therefore, need not necessarily look forward to a 
time pictured by Premier Hara, when her people are 
obliged to devote themselves exclusively to maintaining 
a bare existence without opportunities for culture and 
the enjoyment of what are termed luxuries of life. If her 
people become educated to a higher standard of life, the 
birth rate will decrease until these standards become 
maintainable. This may mean that Japan cannot look 
forward to as large a population as her political ambi- 
tions may seem to make desirable, but this can not be 
employed as an argument in defense of an offensive for- 
eign policy. 

What rights, then, if any, may Japan be said to have 
to exploit the natural resources of China or of Eastern 
Asia generally? She has none that will prejudice the 
interests, political or economical, of the Chinese, for, 
however great its national needs, one country cannot be 
eonceded to have the right to sacrifice to them the wel- 
fare of another unwilling people. The negative of this 
doctrine was declared by President Wilson in his Mt. 
Vernon Address of July 4, 1918, when he said: 


The settlement of every question, whether of territory, of sov- 
ereignty, of economic arrangement, or of political relationship, 
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upon the basis of the free acceptance of that settlement by the 
people immediately concerned, and not upon the basis of the 
material interest or advantage of any other nation or people 
which may desire a different settlement for the sake of its own 
exterior influence or mastery. 


Japan herself, as one of the Allies, accepted this propo- 
sition when it agreed that the four principles of this 
address and the fourteen points of President Wilson’s 
Address to Congress on January 8, 1918, should be ac- 
cepted as stating fundamental principles upon which a 
just and lasting establishment of international peace was 
to be founded. 

Japan has the undoubted ethical right to demand that 
she should have an equal right with the other Powers to 
purchase and import raw materials wherever obtainable, 
but, however great her own needs, she cannot claim, in 
these respects, a preference over other Powers, much less 
a right to extend her political influence or control in order 
that she may have an assured access to the raw materials 
of another country, against the wishes of the people of 
that country, and to the prejudice of the equal rights of 
other nations. In the reply which the Allies made to Ger- 
many’s protest against the conditions of peace submitted 
to her occurs the following declaration, which is equally 
applicable to any claim that the Japanese might make 
that it is necessary that, upon economic grounds, she 
should seek to increase her political influence in or con- 
trol over China: 


It would appear to be a fundamental fallacy that the political 
control of a country is essential in order to procure a reasonable 
share of its products. Such a proposal finds no foundation in 
economic law or in history. . . . A country can continue to be 
a great manufacturing country without producing the raw mate- 
rials of its main industries. Such is the case, for instance, with 
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Great Britain which imports at least one-half of her food sup- 
plies and the great preponderance of her raw material from 
abroad. 


The Bearing Upon the Question of the Monroe Doctrine of 
the United States. T’he foregoing discussion of the 
economic necessities of Japan, and their relation to the 
resources of Hastern Asia, and especially of China, pre- 
pares the way for a consideration of the political aspects 
of Japan’s situation and her right, if any, to assert and 
maintain in the Far East a doctrine similar to that which, 
in the United States, is known as the Monroe Doctrine. 
In order to determine the extent to which this American 
doctrine furnishes a precedent to Japan, it will be nec- 
essary to state concisely just what the American doctrine 
is. 

In President Monroe’s famous declaration of 1823 it is 
said with reference to Russian expansion in the northwest 
of the American continent: ‘‘ As a principle in which the 
rights and interests of the United States are involved, 
the American continents, by the free and independent 
condition which they have assumed and maintain, are 
henceforth not to be considered as subjects for future 
colonization by any European Powers.’’ And, with ref- 
erence to threatened European intervention in America, 
in the same message to Congress—which was intended 
also as a notice to the world—it was said: 


We owe it, therefore, to candor, and to the amicable relations 
existing between the United States and those Powers, to declare 
that we should consider any attempt on their part to extend their 
system to any portion of this hemisphere as dangerous to our 
peace and safety. With the existing colonies or dependencies of 
any European Power we have not interfered and shall not inter- 
fere. But with the governments who have declared their inde- 
pendence, and maintained it, and whose independence we have, 
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on great consideration and on just principles, acknowledged, we 
could not view any interposition for the purpose of oppressing 
them or controlling in any other manner their destiny, by any 
European Power, in any other light than as the manifestation of 
an unfriendly disposition towards the United States. 


The doctrine, thus declared, has since been somewhat 
widened. 

By President Polk, in 1845, it was declared that ‘‘ it 
should be distinctly announced to the world as our settled 
policy that no future European colony or dominion shall, 
with our consent, be planted or established on any part 
of the North American continent.’’ Here only the North 
American continent was referred to, but the employment 
of the word ‘‘ dominion ”’ indicated that no increase of 
Kuropean possessions upon that continent, whether by 
colonization or annexation, whether by conquest or by 
voluntary transfer or purchase, would be tolerated. And, 
in later pronouncements, the South American continent 
was brought within the scope of this broadened doctrine. 

Secretary of State Bayard, resisting the enforcement 
against Hayti of what was called the Pelletier Claim, 
said: 


The United States has proclaimed herself the protector of this 
western world, in which she is by far the stronger Power, from 
the intrusion of European sovereignties. . . . She has an- 
nounced that she would cherish as becomes her the territorial 
rights of the feeblest of those States, regarding them not merely 
as in the eye of the law equal to even the greatest of nationalities, 
but in view of her distinctive policy as entitled to be regarded 
by her as the objects of a peculiarly gracious care. 


In 1895 the United States took the position that it 
would not permit Great Britain to determine arbitrarily 
the boundary line between her possessions in South 
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America and the State of Venezuela. The American Sec- 
retary of State, Richard Olney, declared that, under the 
Monroe Doctrine, the United States did not assert a pro- 
tectorate over the other American States, and that, by 
that doctrine those States were not relieved from obliga- 
tions attaching to them by international law, nor the 
Kuropean States prevented from enforcing such obliga- 
tions or punishing a breach of them. 

More explicitly defining the rights claimed by the 
United States, under the Monroe Doctrine, Secretary 
Olney said: 


It does not contemplate any interference in the internal affairs 
of any American State or in the relations between it and other 
American States. It does not justify any attempt on our part 
to change the established form of government of any American 
State or to prevent the people of such State from altering that 
form according to their own will and pleasure. The rule in 
question has but a single purpose and object. It is that no 
Kuropean Power or combination of European Powers shall 
forcibly deprive an American State of the right and power of 
self-government and of shaping for itself its own political for- 
tunes and destinies. 

Is it true, then, [Secretary Olney continued] that the safety 
and welfare of the United States are so concerned with the main- 
tenance of the independence of every American State as against 
any Europan Power as to justify and require the interposition 
of the United States whenever that independence is endan- 
gered? The question can be candidly answered in but one way. 
The States of America, South, as well as North, by geographical 
proximity, by natural sympathy, by similarity of governmental 
constitutions, are friends and allies, commercially and politically, 
of the United States. To allow the subjugation of any of them 
by an European Power is, of course, to completely reverse the 
situation, and signifies the loss of all the advantages incident to 
their natural relations to us. But that is not all. The people of 
the United States have a vital interest in the cause of popular 
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self-government. . . . They believe it to be for the healing of 
all nations, and that civilization must either advance or retro- 
gerade according as its supremacy is extended or curtailed. Im- 
bued with these sentiments, the people of the United States might 
not impossibly be wrought up to an active propaganda in favor 
of a eause so highly valued both for themselves and for man- 
kind. But the age of Crusades has passed, and they are content 
with such assertion and defense of the right of popular self- 
government as their own security and welfare demand. It is in 
that view, more than in any other, that they believe it not to be 
tolerated that the political control of an American State shall be 
forcibly assumed by an European Power. 


And then, by way of emphasizing the ability of the 
United States to enforce its own policies with reference 
to the American continents, but not for the purpose of 
giving any further definition to the Monroe Doctrine, 
Secretary Olney declared: 


Today the United States is practically sovereign on this conti- 
nent, and its fiat is law upon the subjects to which it confines its 
interpretation. Why? It is not because of pure friendship or 
good will felt for it. It is not simply by reason of its high char- 
acter as a civilized State, nor because wisdom and justice and 
equity are the invariable characteristics of the dealings of the 
United States. It is because, in addition to all other grounds, its 
infinite resources combined with its isolated position render it 
master of the situation and practically invulnerable as against 
any or all other Powers. 


President Roosevelt, in his annual message to Congress 
in December, 1901, said: ‘‘ We do not guarantee any 
[American] State against punishment if it misconducts 
itself provided that punishment does not take the form 
of acquisition of territory by any non-American power.”’ 
Hence, with reference to the attempt of Germany, Italy 
and Great Britain to collect claims against Venezuela by 
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blockading her ports and taking possession of her cus- 
toms houses, those governments found it desirable to 
say: ‘* We declare especially that under no circum- 
stances do we consider in our proceedings the acquisition 
or the permanent occupation of Venezuelan territory.’’ 

President Roosevelt, however, saw the complications 
that might arise, and even the injustice that might be 
done to non-American States, if they were not to be per- 
mitted to use what might be the only possible effective 
means for collecting debts owed to them or to their 
nationals by American States. He therefore added what 
is sometimes spoken of as the ‘‘ Roosevelt Corollary ’’ to 
the Monroe Doctrine, namely, that, in cases of disputes 
between non-American and American States with refer- 
ence to the payment of debts by the latter to the former, 
the American Government should itself take possession 
of the revenue services of the American States if that 
course should be necessary in order to satisfy the just 
claims of their creditors. To this extent, then, the 
Monroe Doctrine was used as a warrant upon the part 
of the United States to intervene in the affairs and as- 
sume control of the governmental policies of the other 
American States. 

It is not to be wondered at that those American States 
were not pleased with this development of the Monroe 
Doctrine. But President Roosevelt took frequent occa- 
sions to assure them that they need have no fear of 
aggression upon the part of the United States,—that its 
intervention would never extend beyond what would be 
required in order that just claims upon the part of other 
States might be satisfied. He however warned them 
that if they desired to escape from such intervention they 
should strictly fulfil all the obligations which interna- 
tional law and equity imposed upon them. 
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That, upon several occasions, the United States has 
found itself compelled, in the exercise of its ‘‘ police 
powers ’’ over the American continents, to intervene in, 
and even fora time to assume full administrative control 
over various of the Central American and West Indian 
States, 1s well known.* 

In 1912, as a result of a report circulated that the 
Japanese, through a concession from Mexico to a Japa- 
nese company, were seeking to obtain a station upon 
Magdalena Bay, in Lower California, the American 
Senate passed the following resolution: 


Resolved, That when any harbor or other place in the Ameri- 
can continents is so situated that the occupation thereof for naval 
or military purposes might threaten the communications or the 
safety of the United States, the Government of the United States 
could not see without grave concern the possession of such har- 
bor or other place by any corporation or association which has 
such a relation to another Government, not American, as to 
give that Government political power or control for national 
purposes. 


Asiatic Monroe Doctrine. From the foregoing review it 
is seen that, so far as the American Monroe Doctrine is 
concerned, Japan can find no warrant for interfering 
with the domestic affairs of China or Eastern Asia gen- 
erally, or of objecting to the policies or actions of the 
Western Powers in the Far East except in so far as she 
finds her own national safety affected. It gives her no 
ground for claiming special or preferential commercial 
or industrial interests in China or elsewhere, and still 
less does it furnish justification to her for asserting 


* See especially the financial receivership established by the United 
States in 1905 over Santo Domingo, and President Roosevelt’s message 
of February 7, 1905, to the Senate. Also his annual message of 
December, 1905. 
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political rights or influence in Asia. Least of all does it 
warrant her, even for purposes of urgent national pro- 
tection, in forcibly annexing or otherwise gaining admin- 
istrative and political control over territory belonging to 
another sovereign Power. It has now been almost ex- 
actly a hundred years since the United States declared 
its Monroe Doctrine, but, despite the many times in which 
it has been resorted to, the United States has never 
sought its support as a justification for acquiring addi- 
tional territory, or for asking that it be given special 
commercial or other economic privileges in the other 
American States. And in those instances in which it 
has found itself compelled to assume administrative con- 
trol of the financial or other governmental agencies of 
Central American or West Indian States, it has sedu- 
lously avoided acts that would especially benefit its own 
nationals as compared with those of the other Powers. 
In fine, it has exercised its powers of military interven- 
tion or of financial administration solely for the benefit 
of the peoples of the countries concerned or of those who 
have had just pecuniary claims against them. 

Under the doctrines of national safety and national 
interests which are recognized by international law, as 
well as by way of analogy with the American Monroe 
Doctrine, Japan was within her right when she objected 
to the increase of Russian political influence in and over 
Korea. That influence having been expelled as a result 
of the Russo-Japanese War, Japan would have been 
equally within her right had she insisted that Korea 
should not by her policies allow any other nation to 
obtain dominant influence in her peninsula, or by her 
acts furnish justification to other Powers to intervene 
and assume permanent control of her government. But 
Japan was not within her right, either under generally 
accepted doctrines of international morals, or under any 
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Monroe Doctrine of her own, in proceeding to the annex- 
ation of Korea and incorporation of that considerable 
kingdom into her own dominions. 

In analogy with the American doctrine, Japan would 
be justified in objecting to the increase in China or else- 
where in Fastern Asia or in the Pacific of the political 
influence of other nations whose presence at her doors 
or in her neighborhood might be dangerous to her. It is 
conceivable that, upon these grounds, she might have 
objected to the annexation of the Philippine Islands by 
the United States. She did, indeed, protest against the 
annexation of the Hawaiian Islands by the United States, 
alleging that there had been an augmentation of Japan’s 
interests in the Pacific, that the maintenance of the 
status quo in Hawaii was essential to the good under- 
standing of the Powers having interests in the Pacific, 
and that it was feared that the absorption of the islands 
by the United States would tend to endanger rights of 
Japanese subjects residing in them and the settlement 
of claims existing in favor of the Japanese Government 
under Treaty stipulations. Having been assured by the 
American Government that vested rights would not be 
endangered by annexation, and that the American Gov- 
ernment could see no reason why, because of the augmen- 
tation of Japan’s interests in the Pacific, a policy which 
for years had tended towards annexation should be 
abandoned on the eve of its realization, the Japanese 
Government withdrew its protest. 

Under the Monroe Doctrine, as well as according to 
accepted principles of international law, a nation is jus- 
tified in objecting to the establishment in its neighbor- 
hood of foreign political influences that will endanger its 
own national safety, but no nation has an ethical or 
international juristic right to prevent another nation 
from developing its economic or political or even its 
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military power, or to protest against its doing so upon 
the ground that the nation in question may become so 
strong as to be a danger to itself.** 


* When the building of particular fortifications or other military 
establishments can have no other reason than an offensive one against 
another State, that State may be: justified in protesting. 


CHA BIE haa 
Tue CHINESE EASTERN RAILWAY 


This railway has played such an important part in the 
politics of Eastern Asia, and is still such a matter of 
controversy, it will be necessary to consider its status 
and history at some length.’ 

The construction of the Trans-Siberian Railway, which 
was to give Russia through railway connection to the 
Pacific and to terminate in the port of Vladivostok was 


*The “Foreign Policy Association” of New York City, which sup- 
plies current information to its members regarding matters of inter- 
national interest, begins a valuable memorandum, dated February 
27, 1926, dealing with the Chinese Eastern Railway, with the follow- 
ing paragraph: “Since its inception in 1898 the Chinese Eastern 
Railway has been a constant and important factor affecting the 
peace of the Far East. Closely linked with the ambitions of Russia, 
China and Japan, it has been the source of international difficulties 
involving many of the principal Western, as well as the Eastern 
Powers. Originally built and operated by Russian initiative as an 
integral part of the Trans-Siberian Railway system, and running 
through Chinese territory, the Chinese Eastern was a contributing 
cause of the Russo-Japanese War of 1904-1905, a frequent cause of 
friction with China, and a source of anxiety to Western Powers with 
interests centering in Northern China. The special position of 
Russia in Manchuria touched the Open Door policy of the United 
States, and during the [Great] War and the Russian Revolution the 
Powers found themselves cooperating in the management and opera- 
tion of the line. Later, China and Russia declared themselves alone 
responsible for the road, and today serious differences between them 
are under negotiation in Manchuria.” 

For an extended account of the origin and history of the Chinese 
Eastern Railway see the China Year Book, 1923, pp. 613-666. 
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begun in 1891. As it approached that port it was seen 
that, if it were to remain entirely upon Russian terri- 
tory, it would have to keep north of the Amur River to 
where the Ussuri River joined it, and thence make a 
sharp southern and somewhat western turn to reach its 
terminus at Vladivostok. Negotiations were thereupon 
entered into with China in order to obtain the right to 
eross northern Manchuria whereby the distance might be 
shortened some 568 miles. These negotiations led to an 
agreement, dated September 8, 1896,? between the Chinese 
Government and the Russo-Chinese Bank. 


Russo-Asiatic Bank. The Russo-Chinese Bank which, in 
1910, was merged with the Banque du Nord and thence- 
forth known as the Russo-Asiatic Bank, had been chart- 
ered in 1895 ° for the avowed exclusive purpose of devel- 
oping commercial relations with the East-Asiatic coun- 
tries, but, in addition to the ordinary banking functions 
of discounting commercial paper, receiving deposits, etc., 
was authorized to buy and sell, for its own account, 
‘* goods and stocks of every description,’’ and, further- 
more, to act as an agency for ‘“‘ the collection of duties 
in the Empire of China, and the transactions relating to 
the State treasury of the respective place, the coinage, 
with the authorization of the Chinese Government, of 
the country’s money, the payment of the interest on 
loans, concluded by the Chinese Government, the acqui- 
sition of concessions for the construction of railways 
within the boundaries of China and the establishment of 
telegraph lines.’’ 

The Bank, though nominally a private joint-stock com- 
pany, was, in fact, an agency of the Russian Government. 


* MacMurray, p. 74. 
*For text of Charter see Rockhill, Treaties and Conventions with 
and Concerning China and Korea, p. 207. See also MacMurray, 78. 
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Its capital, originally 6,000,000 roubles, was later greatly 
increased. In 1906 China placed in the Bank 5,000,000 
kuping taels in the form of a permanent deposit.* From 
the beginning, French financial interests in the institution 
were very strong, several of the leading French banks 
and prominent French financiers being among its 
founders. 


Agreement of 1896 Between China and the Russo-Chinese 
Bank. This Agreement provided that China should pay 
to the Bank five million kuping taels, and participate in 
proportion to this amount in the profits and losses of the 
Bank, and that the Chinese Government, having decided 
upon the construction of a railroad establishing direct 
communication between the city of Chita and the Russian 
South Ussuri Railway, would entrust its construction and 
operation to the Bank upon the following conditions: 

The Bank to establish a railway company under the 
name of the Chinese Eastern Railway Company for the 
construction and operation of the proposed road; the 
shares of this Company to be acquired and held only by 
Chinese and Russian subjects; the president of the Com- 
pany to be named by the Chinese Government and to 
reside in Peking, but to be paid by the Company, and 
his duties to include the seeing to the scrupulous fulfil- 
ment by the Bank and the Railway Company of their 
obligations to the Chinese Government and their relation 
to the central and local Chinese authorities, and the ex- 
amination of the accounts of the Chinese Government 
with the Bank; the Railway Company to begin construc- 
tion within a year and to finish the work within six years; 
the gauge of the road to be the Russian gauge, five feet 
(four feet two and a half inches, Chinese). 


* MacMurray, p. 78. 
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Section V of the Agreement provided: ‘‘ The Chinese 
Government will take all measures to assure the safety 
of the railway and of the persons in its service against 
any attack. ... Criminal cases, lawsuits, ete., upon the 
territory of the railway, must be settled by the local 
authorities in accordance with the stipulations of the 
treaties. ’’ 

Section VI provided that the railway company might 
acquire lands necessary for the ‘‘ construction, opera- 
tion, and protection of the line, as also lands in the vicin- 
ity of the line necessary for procuring sand, stone, lime, 
ete.,’’ these lands to be exempt from all land taxes, and 
the company to have ‘‘ the absolute and exclusive right 
of administration of these lands.’’ (La Société aura le 
drow absolu et exclusif de l’administration de ses ter- 
yams). On these lands the company was to have the 
right to build buildings of all sorts and to erect and 
operate telegraph lines necessary for the needs of the 
line. 

These jurisdictional provisions, as will presently be 
seen, became of great importance, since, upon them, Rus- 
sia, and later Japan, based claims to political jurisdic- 
tion in Manchuria of the greatest significance, and these 
claims have led to considerable differences of opinion not 
only between China and Russia but between Russia and 
Japan and the other Treaty Powers. 

All Russian troops and war materials carried over the 
line were to be conveyed ‘‘directly from one Russian 
station to another without for any pretext stopping on 
the way longer than is strictly necessary.’’ Chinese Gov- 
ernment dispatches and letters were to be carried by the 
Company free of cost, and Chinese troops and munitions 
at half rates. Passengers’ baggage, as well as merchan- 
dise dispatched in transit from one Russian station to 
another, were to pay no customs duties or internal taxes, 
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but such merchandise was to be carried in special, 
sealed vans. Merchandise imported from Russia into 
China or from China into Russia was to pay only two- 
thirds of the Chinese Maritime Customs, and, if carried 
into the interior, to pay a further one-third which was 
to exempt it from further charges. 

It was further expressly provided that, the Company 
having the exclusive right of operating the line, the 
Chinese Government was to be in no case responsible for 
any deficit of the Company ‘‘ during the time allotted for 
the work and thereafter for a further eighty years from 
the day on which the line is finished and traffic is in oper- 
ation. This period having elapsed, the line, with all its 
appurtenances, will pass free of charge to the Chinese 
Government. ’’ 

Furthermore it was provided that at the expiration of 
thirty-six years from the time the line was opened to 
traffic, the Chinese Government should have the right to 
buy back the line ‘‘ upon repaying in full all the capital 
involved, as well as all the debts contracted for this line, 
plus accrued interest.’’° 

After commenting on the fact that ‘‘ the Company is 
a Russian joint stock company, run by Russians, with 
Russian money, and under Russian rules,’’? Overlach 
Says: 


But in addition to the fact that this railway company is of 
Russian ownership, we must bear in mind, that the control over 
the owners is exercised by the Russo-Chinese Bank; a state- 
controlled institution. . . . To disperse any doubt about the 
matter of Russian control we shall support our contention by the 
following consideration: Comparing the Russian control provi- 
sions with those to be found in the British agreements we find 
that no protection is made for the shareholders, who are the 


*The line was opened to traffic in 1901. 
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nominal owners. There is no mortgage on the railway, because 
there is no loan made to the Chinese Government. Only the 
bondholders are protected, namely, by a Russian Government 
guarantee! The management rests permanently with the com- 
pany, though nominally under Chinese supervision. In fact, all 
control provisions characteristic of English agreements are 
absent.® 


As showing the actual control by the Russian Ministry 
of Finance may also be adduced the fact that for years 
the working deficit of the line was carried in the Russian 
Government Budget, and that a secret Ukase prescribed 
that officials of the Railway should be subject to the same 
special jurisdiction as officials of the Government.’ 

In common with the other Russian banks the Russo- 
Asiatic Bank has been ‘‘ nationalized ’’ by the Soviet 
Government and its rights transferred to the Russian 
Ministry of Finance. The head office of the Bank, though 
nominally in Petrograd, is actually in Paris. Since 1918 
the meetings of shareholders for the election of the Board 
of Directors have, however, been held in Peking.*® 


China and Russo-Chinese Bank Agreement, the Cassini Con- 
vention and the Secret Treaty of Alliance of 1896 between 
China and Russia. It is now well established that this 
agreement upon the part of China for the construction by 
Russia of the Chinese Eastern Railway across Chinese 
territory was a product of a secret treaty of military 
alliance between China and Russia which had been en- 
tered into a few months earlier. The existence of this 


* Foreign Financial Control in China, p. 82. 

*See MacMurray, p. 88. 

®On September 27, 1926, the Bank went into voluntary liquidation. 
Some controversy has arisen between China and France as to which 
country shall control the liquidation proceedings. 

® As to this secret treaty and the Cassini Convention, see ante p. 151. 
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treaty was formally acknowledged by the Chinese Dele- 
gation at the time of the Washington Conference, and 
later the official text was supplied. 

Construction of the Chinese Eastern Railway was 
begun in 1897 and the road opened to traffic in 1901. In 
1898 the charter of the Railway Company was broadened 
so as to enable it to construct and operate a branch line 
running south from Harbin to Port Arthur and Dairen 
at the foot of the Liaotung Peninsula which China had 
found herself constrained to lease to Russia. As will, 
of course, be remembered, among the provisions of the 
Portsmouth Treaty which terminated the Russo-Japa- 
nese War of 1904-1905 was one according to which Japan 
succeeded to this lease and also obtained ‘‘ the railway 
between Chang-Chun [152 miles south of Harbin] and 
Port Arthur, and all its branches, together with all rights, 
privileges and properties appertaining thereto in that 
region, as well as coal mines in the said region belonging 
to or worked for the benefit of the railway.’’ This left 
to the Chinese Eastern Railway the east and west line 
between Manchouli and Suifenho (near Vladivostok) 921 
miles in length, and the south line from Harbin to Chang- 
chun, 152 miles, which, together with a short branch of 17 
miles from Anganki to T'sitsihar (opened in 1909) consti- 
tute its present mileage. It should, however, be added that 
in addition to the actual lands occupied by its tracks, 
yards, shops, and stations, the company has obtained 
large areas of adjoining lands upon which villages and 
towns have grown up—populated, for the most part, by 
Russians. Over these areas, which constitute, together 
with the lines themselves, the so-called railway ‘‘ zones,”’ 
Russia exercised a jurisdiction essentially political in 
character. 

It will be further remembered that, during the Boxer 
troubles, Russia sent large bodies of troops to occupy 
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not only these zones, but all of Manchuria, and that it was 
the failure of Russia to withdraw these troops, as she 
had agreed with China in 1902 *° to do, which led to the 
Russo-Japanese War. 


Article IT of this Agreement of 1902 read: 


In taking possession of the governmental and administrative 
authority in Manchuria, the Chinese Government confirms, both 
with regard to the period and with regard to all other articles, 
the obligation to observe strictly the stipulations of the Contract 
concluded with the Russo-Chinese Bank on the 27th August, 1896, 
in virtue of paragraph 5 of the above-mentioned Contract, takes 
upon itself the obligation to use all means to protect the railway 
and the persons in its employ, and binds itself also to secure 
within the boundaries of Manchuria the safety of all Russian 
subjects in general and the undertakings established in them. 


As is elsewhere pointed out in this treatise,’ during 
the period from 1902 to 1914 not only were there repeated 
protests upon the part of the other Powers, and espe- 
cially of the United States, based upon the charge that 
the Open Door policy was being violated by the granting 
of preferential rates and treatment upon the Chinese 
Eastern Railway (as well as upon the South Manchuria 
Railway), but also charges that within the ‘* railway 
zones ’’ the exercise of unwarranted political jurisdiction 
was being attempted.” 


* MacMurray, p. 326. 
™ See Chapter Iv. 


"By an agreement of April 17-30, 1914, with Great Britain— 
an Agreement which was later adhered to by Belgium, Denmark, 
France, Italy, Japan, and the Netherlands—consent was given that 
the nationals of these Powers living in the railway zones might be 
taxed on the same basis as Russian subjects, provided the proceeds 
of these taxes were used exclusively for ‘municipal and public pur- 
poses for the common benefit of the inhabitants of these places.” 
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By Article VII of the Portsmouth Treaty, Japan and 
Russia pledged themselves ‘‘ to exploit their respective 
railways in Manchuria exclusively for commercial and 
industrial purposes and in no wise for strategic pur- 
poses.’’* 

It has been stated that, in 1916, during the Great War, 
by an agreement, the exact terms of which have not yet 
been officially published, Russia sold to Japan, for six 
million yen, the seventy-one miles of the Chinese Eastern 
Railway from Changchun to Laoskaokuo, on the Sungari 
River. This cession, it was declared by Russia, was in 
appreciation of the good will shown by Japan since the 
beginning of the Great War in the matter of supplying 
munitions to Russia. It would appear, however, that the 
Japanese have not taken over the operation of this line, 
and, therefore, its present status is not clear. 

The foregoing agreements and events had a direct rela- 
tion to the Chinese Eastern Railway, but did not change 
in any way its legal or contractual status, nor alter its 
actual operation. After the Bolshevik Revolution in 
Russia of 1917, the administration of the road remained 
in the hands of the Anti-Bolsheviks, but under their man- 
agement the road became rapidly disorganized, as did 
also the administration of the railway zones. It was 
thereupon suggested, in 1918, by the Allied Powers at 
Peking that the Chinese Government should take over 
the administration and policing of the railway and the 


Furthermore, these nationals were to be subject to local adminis- 
trative regulations, but were to be exempt from arrest by the Russian 
police except for breaches of the peace. 

For text of this Agreement see British and Foreign State Papers, 
vol. CVIII (1914, Pt. II), p. 280. 

The United States never adhered to this Agreement. 


* This engagement was not to apply to railways in the territory 
covered by the lease of the Liaotung Peninsula. 
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railway zones. This suggestion, however, was success- 
fully opposed by Japan upon the ground that the matter 
was covered by the Military Agreement which she had 
with China.* This Alliance had resulted from an ‘‘ Eix- 
change of Notes,’’ on March 25, 1918, and, by its terms, 
Chinese officials were to do their best to aid the Japanese 
troops in Eastern Asia and in no wise to place obstacles 
to impede their movements, and the Japanese troops were 
pledged to respect the sovereignty of China, and not to 
act In a manner contrary to the local customs or to cause 
inconvenience to the people, and to be withdrawn as soon 
as military operations should cease. Paragraph 8 of this 
agreement read: 


When military transportation necessitates the use of the Chi- 
nese Eastern Railway, the provisions in the original treaty re- 
garding the management and protection of the said railway shall 
be respected. The methods of transportation shall be decided 
upon at the time. 


A supplementary Sino-Japanese Military Agreement 
of September 6, 1918,** contained the following provision: 


The transportation of troops over the Chinese Eastern Railway 
shall be in the hands of the organization having charge of the 
Railway. China and Japan shall establish a joint bureau for the 
purpose of making proper arrangements with the railway organi- 
zation for the transportation of Chinese, Japanese and Czecho- 
Slovak forces over the Railway. Should other Allied countries 
later desire to carry on military operations in this region, they 
shall be permitted to participate in this bureau. 


In result, China increased her military forces in Man- 
churia and took over the policing of Harbin and some 


* MacMurray, pp. 1407 and 1410. 
%® MacMurray, p. 1413. 
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other places, but did not take over the operation of the 
Chinese Hastern Railway. 

Conditions in Northern Manchuria and Eastern Siberia 
becoming worse, and the Allied Powers desiring to facili- 
tate the evacuation of certain Czecho-Slovak forces which 
were making their way eastward from European Russia, 
the four Powers—Great Britain, the United States, 
France and Japan—decided upon joint military opera- 
tions in the region, with a definite understanding, which 
was almost immediately broken by Japan, as to the maxi- 
mum number of troops they were to send. Alleging a 
right under her military agreement with China, Japan 
stationed troops all along the Chinese Eastern Railway, 
although it would appear that the road was already ade- 
quately policed by Chinese troops.*® 

The signing of the Armistice of November 11, 1918, 
which terminated the Great War, did not bring to an im- 
mediate end the intervention of the Allied Powers in 
Hastern Asia, and, on January 9, 1919, an agreement was 
reached between the United States and Japan (under 
which China, France, Great Britain and Italy cooper- 
ated), by the terms of which was put into effect a ‘‘ Plan 
for the Supervision of the Chinese Eastern and the 
Trans-Siberian Railways in the Zone in which the Allied 
Military Forces are now Operating.’’ *” 

By this Plan the supervision of the railways was to be 
exercised by a special Inter-Allied Committee consisting 
of representatives from each of the Allied Powers having 
military forces in Siberia, including Russia, and with 
a Russian as chairman; the technical and economic man- 


* This action led to numbers of clashes between the Chinese and 
Japanese soldiers, the most serious of which took place at the station 
of Manchuli. Cf. Millard, Democracy and the Far Eastern Question; 
p. 317. 

For text of this Agreement see MacMurray, p. 82. 
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agement of the railways was to be in a Technical Board 
consisting of railway experts; and the codrdinating of 
military transportation was to be in the hands of an 
Allied Military Transportation Board. Of the Technical 
Board the American expert, John F. Stevens, became 
chairman. 

Under this plan considerable sums of money were spent 
for the Chinese Mastern Railway, and about the same 
amount credited to the railway on account of troops 
transported by it.’ 

The Agreement of January 9, 1919, declared that the 
arrangement provided for by it should cease to be opera- 
tive upon the withdrawal from Siberia of the foreign 
military forces, and that all foreign railway experts ap- 
pointed under the arrangement should thereupon be 
withdrawn. 

In connection with this Agreement a Memorandum was 
approved by the Japanese Minister for Foreign Affairs 
which, wmter alia, declared that ‘‘ this plan should be in- 
terpreted as a sincere effort, temporarily, to operate the 
Chinese Hastern and Trans-Siberian Railways in the 
interest of the Russian people, with a view to their ulti- 
mate return to those in interest, without the impairing 
of any existing rights.’’ 


Agreement of October 2, 1920, Between China and the 
Russo-Asiatic Bank.*® Under this Agreement between China 
and the Bank representing the shareholders of the Chi- 


* For an interesting account of the work of the Technical Board 
under the Chairmanship of Mr. Stevens, see the article by H. K. 
Kwong in the China Weekly Review, for January 20, 1923, entitled 
“ Colonel Stevens and the Technical Board on the Chinese Eastern 
Railway.” 

® For text of this Agreement see p. 210 of the volume Manchuria: 
Treaties and Agreements, published in 1921 by the Carnegie Endow- 
ment for International Peace. 
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nese Hastern Railway, the Chinese Government assumed 
control of the operation of the Railway. The grounds 
for this action as stated in the Preamble of the Agree- 
ment were these: 


In view of the payment, as participation, of 5,000,000 kuping 
taels to the Russo-Chinese Bank [now the Russo-Asiatie Bank] 
with a view to the putting into execution of the contract drawn 
up the 25th day of the Seventh Moon of the twenty-second year 
of Kuang-Hsu (September 2, 1896) for the construction and 
operation of the Chinese Eastern Railway ; 

In view of the sum due by the above-mentioned railway com- 
pany to the Chinese Government, accruing from the principal, 
namely 5,000,000 kuping taels, and the interest due thereon, as 
also the eredit rights resulting from the subsequent advances 
made in recent years in favor of this railway ; 

In view of the situation created by the complete political dis- 
organization in Russia, rendering temporarily impossible for the 
said company the maintenance of regular operation ; 

Having regard, moreover, to its rights of sovereignty ; 

Finds itself under obligation to take measures indispensable 
not only for the safe-guarding of security in the regions served 
by the said railway and for the maintenance of communications 
which are of world interest, but also for effective protection over 
the property of the said railway. 

By reason of the obligations stated above, the Chinese Govern- 
ment has, under date of October 2, 1920, notified the Bank its 
decision to assume provisionally, pending such arrangement con- 
cerning the railway as the Government may reach with the Rus- 
sian Government that may be recognized by China, the supreme 
control exercised over the said railway by virtue of the contract 
and of the regulations in force, and to resume the advantages and 
particular interests conferred upon China by the operating con- 
tract concluded in the 22 year of Kwang-Hsu (1891) and the 
original statutes of the said Company. 


Upon these grounds the Chinese Minister of Com- 
munications, representing the Chinese Government, was 
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authorized to conclude the agreement with the Bank 
which was to be deemed supplementary to the Agree- 
ment of 1896. 

By this new Agreement the Chinese Government was to 
have the right, in addition to the President, to name four 
Chinese upon the Board of Management, and five mem- 
bers of the Committee of Audit. 


Articles V and VI of the Agreement read as follows: 


V. It is understood that, in order to assure the satisfactory 
progress of operation of the said railway, the posts of the railway 
will be shared in an equitable manner between Chinese and 
Russians. 

VI. The rights and obligations of the Company will henceforth 
be in every respect of a commercial character: every political 
activity and every political attribute will be absolutely forbidden 
to it. To this end, the Chinese Government reserves the right to 
prescribe restrictive measures of any character and at any time. 


After thus assuming control, the Chinese Government 
abolished the former Russian police and other adminis- 
trative agents within the railway zones, and replaced 
them with local Chinese officials. 

It scarcely needs be said that the foregoing action upon 
the part of the Chinese Government was protested by the 
Government of Russia, which Government was, at that 
time, not recognized by China. 


The Chinese Eastern Railway and the Washington Con- 
ference. It is clear that, when the Washington Confer- 
ence met in November, 1921, the situation with reference 
to the Chinese Eastern Railway was not a satisfactory 
one. Not only had its status become a somewhat irregu- 
lar one, but its operation was not upon a reasonably effi- 
cient basis, and there were constant clashes along its 
lines and at its stations between Chinese and Japanese 
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troops. Hence it was that upon the Agenda of the Con- 
ference, drawn up by the American Government, there 
appeared the item: 

‘* (¢) Development of railways, including plans relat- 
ing to the Chinese EKastern Railway.’’ 

This item was reached at the twentieth meeting of the 
Committee on Pacific and Far Eastern Questions, and 
was.introduced by the Chairman, Secretary Hughes, with 
the statement that he assumed that the Delegates had 
before them the documentary history of the Chinese 
astern Railway and that they were conversant with the 
problems relating to the proper and efficient manage- 
ment of that important line of communication. So far 
as the United States were concerned, he said, there was 
but one interest, and that was that the railway should be 
maintained as an artery of commerce, with free oppor- 
tunity to all and unfair discrimination against none. The 
United States Government had no interest whatever in 
the ownership of the road and had no desire to secure 
control. It wished, however, to do anything within its 
power to promote the proper conduct of the road as one 
of the greatest instrumentalities of commerce in the Kast. 

Because of the complexity of the existing situation of 
the road, Secretary Hughes suggested that the matter be 
referred to a subcommittee of experts to be drawn from 
the technical advisers of the various Delegations. This 
suggestion was agreed to by the Committee. 


Report of Technical Committee. The report of this Tech- 
nical Sub-Committee is worthy of reproduction here since 
it sets forth the nature of the problems arising in connec- 
tion with the Chinese Eastern Railway, as well as the 
recommendations that were made for their solution. 


The Chinese Eastern Railway being an indispensable factor in 
the economic development of Siberia, as well as Northern Man- 
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churia, and constituting an essential link in a trans-continental 
railway system of international importance, the nations repre- 
sented at this Conference are interested in its preservation, its 
efficient operation, and its maintenance as a free avenue of com- 
merce, open to the citizens of all countries without favor or 
discrimination. 

The status of the Chinese Eastern Railway is determined by the 
contract concluded in 1896 between China and the Russo-Chinese 
(Russo-Asiatic) Bank and the contract concluded in 1898 be- 
tween China and the Chinese Eastern Railway Company, and 
subsequent contracts between China and that company. The 
necessary funds for its construction were furnished by the Rus- 
sian Government and it was built under the direction and super- 
vision of that Government, acting through the Chinese Eastern 
Railway Company. The railway is in effect the property of the 
Russian Government. China has certain ultimate reversionary 
rights which are provided for in the original contract of 1896. 

The absence of a recognized Russian Government since 1917 
has made imperative for some time past certain measures pro- 
viding for the preservation and continued operation of the rail- 
way. Early in 1919—as a consequence of assistance which had 
been given to Russia, at her request, in the operation of the entire 
Trans-Siberian system, including the Chinese Hastern Railway— 
certain Powers, which are represented at this Conference, under- 
took to continue this assistance upon definite terms. An agree- 
ment was concluded in January, 1919, between the United States 
and Japan, under the terms of which China, France, Great Brit- 
ain and Italy subsequently cooperated. The fundamental pur- 
pose of the arrangement thus brought about was explicitly 
declared to be the temporary operation of the railways in ques- 
tion with a view to their ultimate return to those in interest 
without the impairing of any existing rights. 

The trusteeship thus assumed continues in force. Changes 
which have intervened since 1919 render necessary readjustments 
in its mode of operation. 

The three principal problems are: 1. Finance; 2. Operation; 


3. Police. 
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1. As to the first, it is to be observed that funds will be obtain- 
able from bankers and other outside sources only if suitable 
conditions are established for the economical operation of the 
railway and if the funds provided are to be expended under 
adequate supervision. A suitable manner of providing such 
supervision, in the opinion of the Committee, would be to estab- 
lish at Harbin a Finance Committee, to consist of one represent- 
ative of each of the Powers represented at the Conference (so far 
as they might care to participate). This Committee would replace 
the so-called Interallied Committee now established at Vladivos- 
tok and the so-called Technical Board at Harbin. It should 
exercise general financial control and be entrusted with the 
exercise of the trusteeship which was assumed in 1919 and which 
cannot be discharged until the general recognition by the Powers 
of a Russian Government. 

2. As to operation, in order to disturb as little as possible the 
normal situation, this should, in the opinion of the Committee, 
be left in the hands of the Chinese Eastern Railway Company, 
the Finance Committee not to interfere with the technical opera- 
tion of the railway, except so far as may be necessary to meet 
the conditions stated in the first sentence of paragraph 1. 

3. The protection of the railway property and the maintenance 
of public order within the railway zone are of fundamental 
importance. In order to assure these, it is necessary to provide 
a dependable and effective police force or gendarmerie. As the 
railway zone lies within Chinese territory, this could be made to 
consist, if China so desired, of Chinese; but it would be essential, 
in the opinion of the Committee, that—as a temporary and ex- 
ceptional measure, justified alike by existing conditions and the 
precedent of a Russian guard—this police or gendarmerie should 
be paid by and remain under the control of the Finance Com- 
mittee, as this body would be responsible under the trusteeship 
for the preservation of the property of the railway and the 
maintenance of conditions suitable to unhampered operation. 

Observations and Reservations Made by Dr. Hawkling Yen, 
Chinese Representative of the Sub-Committee on the Chinese 
Eastern Railway. In view of the great importance attached by 
the Chinese Government to the Chinese Eastern Railway and in 
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view of some points in the Report in which he regretted that he 
was unable to concur, the Chinese Representative on this Sub- 
Committee was constrained, with the permission of the Chair- 
man of the Sub-Committee, to make a few observations and 
reservations. | 

The construction of this Railway by the Russians was obviously 
for a strategic purpose and therefore political in nature. The 
very fact that this line runs through the Chinese territory gives 
to China additional interest peculiar to that country alone. For 
its construction the Chinese Government paid the sum of 
5,000,000 Kuping taels to the Russo-Chinese Bank, and the Rail- 
way Company was to pay the Chinese Government a sum of 
5,000,000 Kuping taels upon the completion of the Railway, 
which still remains unpaid. 

The recent political disorder in Russia necessitated the concelu- 
sion of an agreement by which the Chinese Government for the 
time being undertook to assume the responsibilities on behalf of 
Russia respecting the Railway in the similar manner as the 
Chinese Government has done with respect to the Russian Con- 
cessions in Tientsin and Hankow. It should be understood that 
in doing so China did not intend to seek any undue advantage out 
of the present situation in Russia, but rather to exercise the rights 
of a sovereign state within whose territory the Railway runs and 
also because of the deep interest in which she is involved. 

It may also be observed that the Agreement made in 1919 
among Six Powers referred to in the Report was expressly stated 
to be a temporary arrangement and was to come to an end when 
the foreign military forces were withdrawn from Siberia. 

Of the three measures proposed in the Report, the Chinese 
Representatives found it very difficult to agree to the measures 1 
and 3. With respect to measure 1, in view of the existing admin- 
istrative organization and operation, he felt that it would be 
very difficult for China to agree to the general financial control 
and the exercise of trusteeship as stated in the Report, and with 
respect to measure 3, he doubted the propriety, not to say the 
advisability, of putting Chinese police or gendarme under a 
mixed committee as proposed to be set up, as the police or gen- 
darme is a State foree. In this connection it may also be pointed 
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out that the precedent of a Russian guard has no legal ground as 
it was expressly stipulated in the Agreement of 1896 that it was 
the Chinese Government which was to take measures to assure the 
safety of the Railway and of the persons in its service. Under 
such circumstances, the Chinese Representative had to make 
reservations with respect to these two measures. 

However, in making these remarks, the Chinese Representative 
does not wish to be understood that he is not aware of the fact 
there is room for improvement with respect to this Railway. He 
is of the opinion that the Chinese Government will welcome 
friendly assistance of foreign Powers and may be prepared to 
discuss matters regarding the technical and financial aspects of 
the Railway in so far as not inconsistent with the recognition of 
its political rights. 


Resolution Adopted. Inasmuch as it appeared from this 
report that there were important points of disagreement 
between the technical experts upon the sub-committee, 
Secretary Hughes suggested that the Committee of the 
Whole appoint from among its own members a new sub- 
committee as delegates, with the responsibility of pleni- 
potentiary representatives of the Powers, to see if an 
agreement could not be reached. This suggestion was 
accepted by the Committee, and the new sub-committee 
created. 

In the discussions of this committee it proved impos- 
sible to meet various points raised by the Japanese rep- 
resentative, Mr. Hanihara. While admitting that the 
Chinese Eastern Railway was a Chinese chartered cor- 
poration, Mr. Hanihara denied that the railway was Chi- 
nese property, and said that his Delegation could not 
discuss the question upon that basis. Furthermore, he 
questioned the right of the Conference to discuss and 
determine the treaty and other contractual rights in- 
volved, and contended that the whole situation could be 
considered only upon a de facto basis of expediency. 


CHINESE EASTERN RAILWAY 439 


At the close of the first meeting of this Committee 
Dr. Koo and M. Kammerer were deputed to prepare, if 
possible, a report that would reconcile the various views 
that had been advanced. This report, which they made, 
after reciting certain facts by way of a preamble, went 
on to declare that it was desirable that the terms of the 
accord of January, 1919, should be amended, with the 
result that the Technical Commission should replace the 
instrumentalities instituted in 1919, and that it should 
also be authorized to counsel and aid the president and 
council of the directors of the Far Eastern Railway and 
of the Ussuri Railway, respectively, in the making of 
loans, and to supervise the expenditure of the funds thus 
obtained. By this proposed agreement China was to 
furnish a sufficient force of gendarmerie, with modern 
equipment and instruction for the protection of the Chi- 
nese Hastern Railway, this force to be paid for by the 
Railway. 

To these proposals Mr. Hanihara raised the objection 
that an amendment of the Inter-Allied Accord could 
properly be effected only by the parties to that Accord. 
He also insisted that, if the Technical Commission were 
to have financial powers, its name should be changed to 
Financial Commission. He concluded by saying that the 
subject was a complicated one and that he desired more 
time for consideration. It was then proposed by the 
chairman of the committee and agreed to, that Dr. Koo, 
M. Kammerer and Mr. Hanihara should constitute a sub- 
committee to see if a resolution could not be drafted to 
which a unanimous approval could be given and reported 
to the Conference. 

This plan also proved futile. The Japanese represent- 
ative remained unwilling that the Ussuri Railway should 
be included within the arrangement, and also that the 
Chairman of the Allied Board should be appointed in- 
stead of being elected. 
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In result the sub-committee was obliged to content 
itself with reporting the following resolution: 


Resolved, That the preservation of the Chinese Eastern Rail- 
way for those in interest requires that better protection be given 
to the railway and the persons engaged in its operation and use; a 
more careful selection of personnel to secure efficiency of service, 
and a more economical use of funds to prevent waste of the 
property. 

That the subject should immediately be dealt with through 
the proper diplomatic channels. 


At the same time the sub-committee reported that the 
Powers, other than China, had united in the following. 
Reservation: 


The Powers other than China in agreeing to the resolution 
regarding the Chinese Eastern Railway, reserve the right to 
insist hereafter upon the responsibility of China for the per- 
formance or non-performance of the obligations towards the 
foreign stockholders, bondholders, and creditors of the Chinese 
Eastern Railway Company which the Powers deem to result from 
the contracts under which the railroad was built and the action 
of China thereunder and the obligations which they deem to be 
in the nature of a trust resulting from the exercise of power by 
the Chinese Government over the possession and administration 
of the railroad. 


Dr. Koo, who represented the Chinese Delegation on 
the second sub-committee, speaking upon this report and 
proposed resolution, said that, as the inter-allied agree- 
ment provided for the supervision of the whole Trans- 
Siberian system, including the Chinese Eastern Railway, 
it might give rise to misgivings in China if that partic- 
ular railway should be singled out for separate treat- 
ment; and, furthermore, that any arrangement concern- 
ing that road would be of only limited value if it did not 
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also include the Ussuri Railway which connected it with 
the sea at Vladivostok. In the third place, the Chinese 
Hastern Railway lay entirely within Chinese territory, 
and that, therefore, the sovereign rights of China needed 
to be safeguarded. 

The legal status of the railway, Dr. Koo pointed out, 
was expressly defined in the agreements between China 
and Russia and between China and the Railway Company 
and the Russo-Asiatic Bank, and that whatever changes 
might have taken place in the internal organization of 
the road had been effected by due process of law. As to 
this he had reference to the agreement of October 2, 1920, 
entered into between China and the Russo-Asiatic Bank. 
As to the extent of the trust that China had assumed, that 
applied only to the functions which had been exercised by 
the Russian Government under agreements with China 
and which China was now exercising as a provisional 
measure because of the absence, for the time being, of 
a recognized Russian Government: that the Chinese 
authorities had been handling the critical situation to 
the best of their abilities, and if the protection afforded 
to the road and to those who used it had not been fully 
adequate, that had been due more to the difficulties con- 
sequent upon the political disorganization in Russia than 
to any lack of determination on the part of China. 

A vote upon the first resolution was thereupon taken, 
to which all the Powers, including China, gave their 
assent. 

At the sixth plenary session of the Conference, held 
February 4, 1922, the Resolution, together with the Res- 
ervation to it by Powers other than China, were unani- 
mously approved. 


Notes of October 31, 1922. In October, 1922, the Inter- 
Allied Committee, which had had its headquarters at 
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Vladivostok, and the Technical Board, which had sat at 
Harbin, ceased to function. This was the result of sub- 
stantially identical notes (October 31, 1922) delivered to 
the Chinese Foreign Office by the United States, France, 
Great Britain, Italy and Japan, which declared that, in 
view of the final withdrawal from the Siberian mainland 
of the allied troops, there was no reason for these bodies 
to continue their work. In these notes these Governments 
confirmed the Resolutions of the Washington Conference 
regarding the Chinese Eastern Railway, and, with special 
reference to the second of these Resolutions, declared 
that the Governments reserved to themselves all rights, 
including those with respect to advances in money and 
material which had been made by them to the Railway 
either directly or through the Committee or Technical 
Board. Occasion was also taken in the Notes to reaffirm 
the concern of the Governments in the preservation of 
the Railway ‘‘ with a view of its ultimate return to those 
in interest without the impairing of any existing rights,’’ 
as well as their ‘‘ continued interest in the efficient oper- 
ation of the Railway and its maintenance as a free avenue 
of commerce open to the citizens of all countries, without 
favor or discrimination.’’ The Notes further declared 
that the Governments transmitting them would ‘‘ not fail 
to continue to observe carefully the administration and 
operation of the Railway and the manner in which the 
Government of China discharges the obligations which 
it has assumed.’’ At the same time the Governments 
assured the Chinese Government of their friendly interest 
and good will and their readiness to assist or codperate 
with it in any practicable way ‘‘ with a view to conserv- 
ing the Railway and assuring its efficient operation in 
the interest of all concerned.’’ 

In a press *‘ release ’’ issued at this time by the Amer- 
ican Government it was declared: 
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The management of the Railway will now be entirely in the 
hands of the Board of Directors of the Chinese Eastern Railway 
Company, which is composed of Russians and Chinese. During 
the Washington Conference and subsequent thereto, it was sug- 
gested to the Chinese Government that it might be well advised to 
invite the continued co-operation of the Powers in maintaining 
and operating the Railway as a trust, pending the re-establish- 
ment of a generally recognized Russian Government and a final 
disposition of the affairs of the Railway. The Chinese Govern- 
ment was apparently not disposed to act on this suggestion at 
the present time. | 


Notes of 1924. In 1924, at the time when it appeared 
that diplomatic relations between China and Russia were 
to be resumed and a treaty between the two countries 
signed, the American Government sent another note 
(May 3, 1924) to the Chinese Government, in which atten- 
tion was again called to the Resolutions of the Washing- 
ton Conference and to China’s obligations thereunder as 
trustee, and the expectation expressed that China would 
not enter into any agreement which would invalidate the 
interests of the other Powers in the Railway. 

At about this same time France sent to the Chinese 
Government a similar note. Previously to this France 
has maintained that the Russo-Asiatic Bank, by reason 
of the preponderance of French capital in it, was under 
its protection, and had filed its protest against any 
changes in the management of the road. In reply to this 
contention China had declared that the Bank was a purely 
Russian concern, and, therefore, not subject to French 
intervention in its behalf. 


Sino-Russian Agreements of May 31, 1924. On May 31, 
1924, the Chinese Government recognized the Soviet Gov- 
ernment of Russia and signed with it two Agreements, 
the one dealing with ‘‘ General Principles ’’ and the other 
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providing for the ‘‘ provisional management of the Chi- 
nese Kastern Railway.’’ *° 

Article IX of the ‘‘ Agreement on General Principles 
for the Settlement of the Questions between the Republic 
of China and the Union of Soviet Socialist Republics ”’ 
was as follows: | 


Article 1X. The two Governments of the two Contracting 
Parties agree to settle at the aforementioned Conference the ques- 
tion of the Chinese Eastern Railway in conformity with the prin- 
ciples as hereinafter provided: 

(1) The Governments of the two Contracting Parties declare 
that the Chinese Eastern Railway is a purely commercial enter- 
prise. 

The Governments of the two Contracting Parties mutually 
declare that with the exception of matters pertaining to the 
business operations which are under the direct control of the 
Chinese Eastern Railway, all other matters affecting the rights of 
the National and Local Governments of the Republic of China— 
such as judicial matters, matters relating to civil administration, 
military administration, police, municipal government, taxation, 
and land property (with the exception of lands required by the 
said Railway )—shall be administered by the Chinese Authorities. 

(2) The Government of the Union of the Soviet Social Repub- 
lies agrees to the redemption by the Government of the Republic 
of China, with Chinese capital, of the Chinese Eastern Railway, 
as well as all appurtenant properties, and to the transfer to 
China of all shares and bonds of the Railway. 

(3) The Governments of the two Contracting Parties shall set- 
tle at the Conference as provided in Article II ** of the present 


*For text of these treaties, accompanying declarations, etc., see 
China Year Book, 1924, pp. 1192-1200. 

* Article II was as follows: “ The Governments of the two Con- 
tracting Parties agree to hold, within one month after the signing 
of the present Agreement, a Conference which shall conclude and 
carry out detailed arrangements relative to the questions in accord- 
ance with the principles as provided in the following Articles. 

“Such detailed arrangements shall be completed as soon as possible 
and, in any case, not later than six months from the date of the 
opening of the Conference as provided in the preceding paragraph.” 
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Agreement, the amount and conditions governing the redemption 
as well as the procedure for the transfer of the Chinese Eastern 
Railway. 

(4) The Government of the Union of the Soviet Socialist Re- 
publics agrees to be responsible for the entire claims of the share- 
holders, bondholders and ereditors of the Chinese Hastern Rail- 
way incurred prior to the Revolution of March 9th, 1917. 

(5) The Governments of the Contracting Parties mutually 
agree that the future of the Chinese Eastern Railway shall be 
determined by the Republic of China and the Union of the 
Soviet Socialist Republics, to the exclusion of any third party 
or parties. 

(6) The Governments of the two Contracting Parties agree 
to draw up an arrangement for the provisional management of 
the Chinese Eastern Railway pending the settlement of the ques- 
tions as provided under Section (38) of the present Article. 

(7) Until the various questions relating to the Chinese Eastern 
Railway are settled at the Conference as provided in Article IT 
of the present Agreement, the rights of the two Governments 
arising out of the Contract of August 27th, September 8th, 1896, 
for the Construction and Operation of the Chinese Eastern Rail- 
way, which do not conflict with the present Agreement and the 
Agreement for the Provisional Management of the said Railway 
and which do not prejudice China’s right of sovereignty, shall 
be maintained. 


By the ‘‘ Agreement for the Provisional Management 
of the Chinese Eastern Railway,’’ signed the same day 
as the one dealing with ‘‘ General Principles,’’ China and 
Russia agreed that there should be a Board of Directors 
of ten members, of whom China should appoint five (in- 
cluding the President) and Russia five. The President 
of the Board was to be, also, the Director-General of the 
Road. The Manager of the Road was, however, to be a 
Russian, with one Russian and one Chinese assistant.” 

™=The Manager being appointed by itself, and being one of its 


nationals, Russia, under this arrangement, exercises a dominant 
influence in the actual operation of the Railway. 
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The nationals of both countries were to be employed upon 
an equal basis, but in accordance with the ability and 
technical qualifications of the applicants for appointment. 
All net profits of the Road were to be held by the Board 
of Directors ‘‘ pending a final settlement of the question 
of the present Railway.’’ The ‘‘ Statutes ’’ of the Rail- 
way were to be revised in order to bring them into con- 
sonance with the Agreement and the Agreement on 
‘‘ General Principles,’’ and, pending this revision, and 
in so far as they were not in conflict with the two Agree- 
ments, and did not prejudice the rights of sovereignty of 
China, the old Statutes of the Company were to be ob- 
served. The Agreement itself was to cease to have effect 
as soon as the question relating to the Railway might 
be settled at the Conference provided for in Article II of 
the Agreement on General Principles. 

It appears from the foregoing Agreements that, in 
them, China recognized the Russian Government rather 
than the Russo-Asiatic Bank as the owner of the Rail- 
way. It was, then, not surprising that the Bank should 
make a protest to the Chinese Government, which it 
formally did on June 2, 1924. And four days later Japan 
sent notes to both China and Russia, in which it was 
insisted that Japan had acquired interests and privileges 
in the Railway which could not, or should not, be affected 
by agreements to which Japan was not a party. These 
interests included 10,000,000 yen, which, it was declared, 
the Road owed for materials supplied to it by Japanese 
concerns, and the privileges included an arrangement for 
through traffic between the Chinese Eastern Railway and 
the South Manchuria Railway. 

To the foregoing protests the Chinese Government 
replied, on June 16, 1924, that the Resolutions of the 
Washington Conference referred to China’s responsi- 
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bilities during the time of its trusteeship, but that, now 
that Sino-Russian relations had been re-established, the 
situation was wholly changed, and that henceforth China 
and Russia, as the only countries concerned, were entitled 
to deal, as they might see fit, with the Railway. China 
also denied that the Agreements which had been entered 
into prejudiced in any way the rights of other Powers. 

In reply to this note, the United States reiterated its 
position and called China’s attention to the fact that she 
had ignored the fact that the Road owed $5,000,000 to the 
United States.” 

In reply to a Japanese note of October 4, 1924, M. 
Karakhan, Soviet Ambassador to China, said: 


* Mr. Frederick Deane, writing on “The Chinese Eastern Railway” 
in Foreign Affairs, September, 1924, (Chapter III, p. 348) says: 

“ However dissatisfied Washington may be with the recognition of 
the Soviets by the Chinese Government, it can hardly protest against 
the decision that the Chinese Eastern Railway shall be placed under 
joint Chinese-Russian control until the question of its future is defi- 
nitely settled by the two Governments. The fact that the road owes 
the American Government for materials purchased and monies 
advanced during tne existence of the Interallied Commission is 
hardly sufficient ground for such interference. There are other 
Chinese Government Railways far more deeply obligated to American 
and other nationals, but the Powers concerned do not suggest inter- 
ference in their control. Furthermore, the materials supplied and 
the funds advanced to the Chinese Eastern Railway were for the 
purpose of facilitating the Interallied military adventure into Siberia; 
and, in addition, the bill against the Allied Governments for the 
transportation of trcops still remains unpaid. Finally, one might add 
the sum of 5,000,000 Kuping taels, plus interest, which the original 
contract stipulated should be paid to the Chinese Government upon 
completion of construction (1905), has never been paid, and the 
road has little prospect of paying it in the near future. This claim 
gives the Chinese Government a further right to assume control of 
the road in conjunction with the Russian Government, to whom the 
road was hypothecated at its very inception, always provided, as 
the United States Government reiterated at the Washington Confer- 
ence, that the railway is ‘maintained as an artery of commerce, with 
free opportunity to all and unfair discrimination against none.’ ” 
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I have the honor to inform you, in accordance with instructions 
from my Government, that, as was made clear in its note of June 
10, 1924, the Government of the U. S. S. R. cannot take note of 
any reservations made by the Japanese Government in connection 
with the rights and interests of Japan and of its citizens in 
regard to the Chinese Eastern Railway. The Government of 
the Soviet Union also finds it necessary to point out, in confirma- 
tion of its views, that no agreement between the Soviet Union and 
the Chinese Republic in ecnnection with the Chinese Eastern 
Railway can cause injury to any rights or interests of Japan, of 
Japanese citizens or of any third power, in view of the fact that, 
outside of China, no foreign government or its citizens can claim 
any rights or interests in the Chinese Eastern Railway. It was 
for the purpose of removing any misunderstandings that might 
arise in the future, in consequence of claims based on facts un- 
known to the Government of the U.S. S. R. or not recognized by 
the latter—that the Soviet Government found it necessary to 
make the statement, to which the note of the Japanese Govern- 
ment of October 4 was the answer. 


Mukden-Soviet Agreement of September 20, 1924. ‘The 
status of the Chinese Eastern Railway has been rendered 
still more complicated and uncertain by reason of the 
fact that Marshal Chang T'so-lin (who for several years 
has controlled the three Eastern Provinces of Manchuria, 
and upon occasions has acted upon his own responsibility 
and without regard to the wishes of or authorization from 
the Government at Peking), on September 20, 1924, en- 
tered into an Agreement, upon his own responsibility, 


with the Soviet Government regarding the Chinese Hast- 
ern Railway.” 


*The Agreement was styled “An Agreement between the Auton- 
omous Government of the Three Eastern Provinces of the Republic 
of China and the Government of the Union of Soviet Socialist Repub- 
lics.” Marshall Chang had at first opposed the Agreements of May 
31, 1924, but later, when, hard pressed by the troops of the Peking 
Government, in the civil war then being waged, and desiring, there- 
fore, to withdraw his forces which he then had along the Chinese 
Eastern Railway, had recognized the Agreements. 
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It does not need to be pointed out that by thus entering 
into direct relations with Marshall Chang the Russian 
Government gave just and serious grounds for grievance 
upon the part of the Chinese Government; and, as was 
to be expected, that Government protested and denied the 
validity of the Agreement with Marshall Chang.” 


**The author does not feel justified in introducing into the text of 
this treatise a full statement of the terms of the Mukden-Soviet 
Agreement, but deems it worth while to give the following com- 
parison of its provisions with those of the Agreements of May 31, 
1924, taken from the Memorandum on the Chinese Eastern Railway, 
dated February 27, 1926, prepared by the Foreign Policy Association 
of New York: 


DIFFERENCES BETWEEN PEKING-SOVIET AND MUKDEN-SOVIET 
AGREEMENTS 


(1) The Mukden-Soviet Agreement implies recognition of Chang 
Tho-lin, ruler of Manchuria and at that time in revolt against the 
Chinese Central Government. 

(2) In regard to the redemption of the Chinese Eastern Railway, 
the Mukden Agreement provides that “The Union of Soviet Socialist 
Republics agrees, upon the signing of this Agreement, to the redemp- 
tion by China of the said Railway with Chinese capital, the actual and 
fair cost of which to be fixed by the two Contracting Parties.” (Cf. 
Article IX, items 2, 3 and 4, of the Peking Agreement.) 

(3) The Mukden Agreement reduces to sixty years the concession 
period of eighty years provided for in the contract of September 8, 
1896, upon the expiration of which the line with all its appurtenances 
will pass free of charge to the Chinese Government. The question of 
further reducing this period of sixty years may be taken up for the 
approval of the two contracting parties. The Peking Agreement con- 
tained no such provisions. 

(4) The Mukden Agreement provides that the Union of Soviet 
Socialists Republics “agrees to the settlement of the question of the 
indebtedness of the Chinese Eastern Railway Company, by a commis- 
sion to be appointed by the two Contracting Parties, in accordance with 
Item 4 of Article IX of the Sino-Russian Agreement on General Prin- 
ciples signed at Peking on May 31, 1924.” (Cf. Item 4, of Artivle IX, 
of the Peking Agreement.) 

(5) The Mukden Agreement provides that “all the net profits of the 
Railway shall be held by the Board of Directors and shall not be used 
before the question as to how to divide these profits between the two 
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Contracting Parties is settled by a Commission to be appointed by the 
two Governments.” 

The Peking Agreement for the Provisional Management of the 
C. E. R. provides that “all the net profits of the Railway shall be held 
by the Board of Directors and shall not be used pending a final settle- 
ment of the question of the present Railway.” 

(6) The Mukden Agreement provides for revision of the Contract 
of September 8, 1896, within four months of the signing of the Agree- 
ment, by a Commission to be appointed by the two contracting parties. 
The Peking Agreement does not explicitly provide for revision of the 
Contract, but provides for a conference to be opened within one month, 
to settle various questions, among them the question of the C. E. R. 
(Cf. Article IX, item 7, of the Peking Agreement.) 

(7) The Mukden Agreement provides for revision of the statutes of 
the C. E. R. Company by the Board of Directors within four months 
from the constitution of the Board, thus reducing the period fixed by 
the Peking Agreement by two months. 


CHAPTER XVI 


Moncoutia, TipeET AND CHINESE T'URKESTAN 


Mongolia. Since 1911 Mongolia has played a somewhat 
important part in the international policies of China, and 
it is, therefore, necessary to devote a section to it. The 
story of these recent years has been one of an attempt 
upon the part of China to retain her sovereignty, or, at 
least, suzerainty, over this immense reach of country as 
against the efforts of Russia to draw the outer or western 
portion under her own influence and political control, and 
of Japan to do the same with reference to Eastern Inner 
Mongolia. 

‘* Mongolia, as a geographical term, denotes all that 
great stretch of territory lying between the organized 
provinces of China on the south and Siberia on the north. 
It covers an area of nearly 1,400,000 square miles, but 
has a population of no more than 2,000,000. Outer Mon- 
golia ... has a population of about 500,000 Mongols, 
200,000 Chinese and some 5,000 Russians. The central 
portion of Mongolia is a lofty plateau about 4,000 feet 
above the sea level and largely desert. Southern or Inner 
Mongolia has a fertile soil and Outer Mongolia to the 
north of the plateau shows great stretches of green pas- 
ture lands. 

‘The Mongols are mostly nomads. There are very 
few towns in the country and the agricultural districts 
are settled for the most part by Chinese colonists, who 
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are encroaching upon the pastures of the Mongols, to the 
great annoyance of the latter, at an average rate esti- 
mated as a mile a year along a frontier of 1,500 miles. 

‘* Mongolia is divided into two great divisions, Inner 
Mongolia, the region lying nearest to China and compris- 
ing territories inhabited by the tribes which first acknowl- 
edged the overlordship of the Manchus, and Outer Mon- 
golia, embracing the remainder of the country. The 
Inner Mongols still retain the organization into six 
leagues adepted by the successors of Genghis Khan when 
all Asia lay beneath their sway.’’* 

For more than two hundred years China has asserted 
that her sovereignty extends over Mongolia, and, in 1911, 
when the Republic was established, the Mongolians were 
declared to be one of the five yellow races constituting 
the Chinese people.’ 

And, in fact, Russia, the only nation so situated as to 
contest this fact, in several of the early treaties with 
China, conceded it. As for the Mongolians themselves, 
they had upon many occasions recognized the over- 
lordship of China. It was only after the advance of 
the Russians in Manchuria had been checked by the 
Chinese and China had been thrown into disorder by the 
Revolution of 1911, that Russia turned her attention to 
Mongolia with the idea of increasing her influence in that 
country. In order to do this it sought to detach Mongolia 


+E. T. Williams in the American Journal of International Law, 
October, 1916, Vol. x (p. 798), in an article entitled “The Relations 
Between China, Russia and Mongolia.” For further information 
regarding Mongolia and the Mongol tribes, see the China Year Book, 
1925, pp. 422 et seg. See also the China Year Book, 1923, for an 
extended account of events in Outer Mongolia during the period 1911 
to 1922, together with texts of Treaties, Agreements, etc. 

* The five differently colored bars of the flag of the Chinese Repub- 


lic gives symbolic testimony to these five elements of the Chinese 
people. 


a 
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from China so that it might more easily be brought under 
Russian control. 


Russo-Mongolian Treaty of 1912. In July, 1911, due to 
irritation arising from the attempt of China to pursue a 
systematic scheme of colonization and to introduce 
stricter military and administrative control, a gathering 
of Mongol Princes declared the independence of Outer 
Mongolia and sent a mission to St. Petersburg to obtain 
the aid and protection of the Czar. This fell in with 
the wishes of the Russian Government, which offered to 
mediate between China and Outer Mongolia, which offer 
the Chinese Government declined.* On November 3, 1912, 
however, Russia entered into an agreement with Mon- 
golia, according to which it was provided that: “ 


ArtIcLE 1. The Imperial Russian Government shall assist 
Mongolia to maintain the autonomous régime which she has 
established, as also the right to have her national army, and to 
admit neither the presence of Chinese troops on her territory nor 
the colonization of her land by the Chinese. 

ARTICLE 2. The Ruler of Mongolia and the Mongolian Goy- 
ernment shall grant, as in the past, to Russian subjects and trade 
the enjoyment in their possessions of the rights and privileges 
enumerated in the protocol annexed thereto. It is well understood 
that there shall not be granted to other foreign subjects in 
Mongolia rights not enjoyed there by Russian subjects. 

ARTICLE 3. If the Mongolian Government finds it necessary 
to conclude a separate treaty with China or another foreign 
Power, the new treaty shall in no ease either infringe the clauses 
of the present agreement and of the protocol annexed thereto, 


®In the meantime China was being urged by Russia to consent to 
a renewal with some changes of the St. Petersburg Treaty of 1881 
which defined the authority of China in Ili and regulated certain 
matters of frontier trade. See China Year Book, 1913, p. 567. 


48 MacMurray, p. 992. 
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or modify them without the consent of the Imperial Russian 
Government.* 


Russo-Chinese Understanding of 1913. On November 5, 
1913, Russia and China came to an understanding which 
was embodied in a declaration and exchange of notes, 
according to which Russia recognized that Outer Mon- 
golia was under the suzerainty of China, and China recog- 
nized the administrative automony of Outer Mongolia. 
In conformity with this automony, China engaged not to 
intervene in internal matters touching upon matters of 


*The China Year Book, 1914, p. 620, gives the following reasons for 
Russia’s interest in an independent, or at least autonomous, Outer 
Mongolia: “The motives underlying Russian action are a desire to 
preserve a buffer between her, as yet, thinly-peopled empire in Asia 
and the areas inhabited by the ever-spreading Chinese. This desire 
is the result of a real fear of the Chinese from the economic point 
of view, and of the knowledge, based on experience, that the Chinese 
can easily out-trade the Russian, and in an area inhabited in common 
would eventually have the Russian working for him. 

“Secondly, Russia had no desire to see a Chinese modern military 
force trained and quartered in Outer Mongolia. However inferior 
to her own troops, and however small this force might be, it would 
nevertheless constitute a menace against her long line of communica- 
tion with the Far East, or in the event of another war on the 
Pacific coast, Russia would have had to set aside a suitable force to 
match these Chinese troops in case they attempted a sudden inroad 
toward the Siberian Railway. 

“Thirdly, Russia, looking far ahead, wished to maintain free of 
any strong alien element all that part of Mongolia which lies north 
of the natural frontier which ought to bound her Siberian possessions 
on the south, the direction of which is generally roughly described 
as running from near Vladivostok along the vague line of the Gobi 
to near Chuguchak. This does not mean that there has ever been 
any serious question of annexing Outer Mongolia or of colonizing 
Leatphe wos But Russia would like it kept free from development by 
anyone else, or at any rate by the Chinese, so that it shall remain a 
potential field for the employment of such commercial and industrial 
energy which is or may become superfluous in Sibera. Finally, 
when Siberia is fully developed, then it will be time to consider the 
political status of Outer Mongolia.” 
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commerce or industry, and that she would not maintain 
troops, or maintain civil or military functionaries in the 
country or attempt its colonization. Furthermore, China 
declared herself ready to accept the good offices of Russia 
for the establishment of relations with Outer Mongolia 
conforming to the principles and stipulations of the 
Russo-Mongolian Protocol of October 21, 1912. In the 
note it was recognized that the territory of Outer Mon- 
golia was a part of the territory of China; that in matters 
concerning the political and territorial order the Govern- 
ment of China would come to agreement with Russia by 
negotiations in which the authorities of Outer Mongolia 
should take part. The note defined in a very general 
manner the extent of Outer Mongolia.° 

On September 30, 1914, Russia entered into another 
treaty with Outer Mongolia by which she still further 
increased her influence in that country by obtaining the 
right to give advice regarding what railways it should 
build and the procedure to be followed with reference to 
them. Furthermore, Mongolia pledged herself to consult 
with Russia before making concessions for railway con- 
struction to other nations.° 


Tripartite Agreement of 1915. Thus far the agreements 
had been between either Russia and Mongolia or between 
Russia and China. On June 7, 1915, however, a tripartite 
agreement between China, Russia and Outer Mongolia 
was signed, which embodied the following provisions: 

Outer Mongolia recognized the Sino-Russian declara- 
tion and notes of 1918, and the suzerainty of China. 

By Article 3 it was declared that ‘‘ autonomous Mon- 
golia has no right to conclude international treaties with 
foreign powers respecting political and territorial ques- 


° For texts of these notes and declarations, see MacMurray, p. 1066. 
* MacMurray, p. 1178. 
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tions.’’ Thus, although China remained nominally su- 
zerain, Outer Mongolia was, in fact, placed under the 
joint protection of China and Russia. 

By Article 5 China and Russia, conformably to the 
Sino-Russian declaration of 1903, recognized ‘* the exclu- 
sive right of the autonomous government of Outer Mon- 
golia to attend to all the affairs of its internal adminis- 
tration and to conelude with foreign powers international 
treaties and agreements respecting questions of com- 
mercial and industrial nature concerning autonomous 
Mongolia.’’ 

By Article 6, China and Russia engaged ‘‘not to inter- 
fere in the system of autonomous internal administration 
existing in Outer Mongolia.”’ 

Other articles of the agreement related to boundaries, 
titles, customs, administration of justice, telegraphs and 
posts, ete. These provisions are, however, too detailed to 
be reproduced here.’ 


Outer Mongolia Cancels Its Autonomy. In November, 
1919, the officials, lamas, and princes of Outer Mongolia 
issued a petition to the Chinese Government in which 
they declared that they surrendered the autonomy of 
their country and desired again to be admitted as an 
integral portion of the Republic of China. This action, 
it was declared, they took in view of the fact that the 
Russians at the time had no united government, and that 
pressure was being exerted by irresponsible gangs of 
bandits and others to compel Mongolia to rob China of 
all her reserved control of the country in order that a 
Pan-Mongolian Empire might be established. The peti- 
tion, after reciting these facts, continued: 


"MacMurray, p. 1239. 
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On account of our refusal to comply with their wishes these 
Russians and their bandit comrades now threaten to send troops 
to our territory. .. . The economic condition of the people of 
Outer Mongolia is indeed miserable. We desire to save them 
from their misery, but we have no funds to introduce various 
reforms. Our troops are not well trained, and they have not 
been properly armed and clad. Although the Central Govern- 
ment has promised to relieve our financial difficulties and afford 
us efficient protection, nothing has yet been achieved. Measures 
have not yet been adopted to promote commerce and industry. 
... The situation is certainly critical. In the hope of effecting 
the salvation of our territory, we, officials of Outer Mongolia, 
recently called several conferences of princes and lamas to dis- 
cuss the means of saving the situation. A resolution has now been 
unanimously passed to the following effect: ‘‘Whereas the 
friendly feelings between China and Outer Mongolia have been 
gradually restored and the old-time prejudices have disappeared, 
and whereas beth sides are anxious to promote the welfare of the 
people and to secure for them permanent peace and tranquillity, 
we, officials, princes and lamas, hereby declare the abolition of 
the autonomy of Outer Mongolia, and the restoration of the rela- 
tions subsisting under the late Ching Dynasty. All Djazaks shall 
hereafter be subject to the control of the Central Government 
which shall define uniformly all their rights and shall reform our 
internal organization and resist external invasions for us.’’ The 
above has been submitted to and approved by the Living Buddha. 
... In connection with foreign relations we beg further to state 
that it was on account of the declaration of autonomy that in 
former days the Sino-Russo-Mongolian Treaty and the Russo- 
Mongolian Commercial Treaty were concluded and notes between 
China and Russia were exchanged. Since we are willing to 
renounce Autonomy, all these instruments become null and void 
automatically. As to the commercial enterprises started by Rus- 
sians in Outer Mongolia, the Central Government must under- 
take the responsibility of making arrangements with the Russians 
when their new Government is established, so as to promote 
friendship between China and Russia and to protect our interests, 
ete. 
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After reciting the petition, portions of which have been 
quoted, the President of China, in a mandate, declared: 


The above Petition is most sincerely expressed and displays the 
patriotism of the Living Buddha, princes, and lamas, who have as 
their ideal a Republic of Five Races, of the same origin. Their 
Petition is hereby granted, and the desires of the people of Outer 
Mongolia are hereby complied with. The dignity of the Living 
Buddha shall hereafter be preserved and the rights and privileges 
of the Chiefs of the four Leagues respected. The old system 
obtaining under the late Manchu dynasty is hereby restored, and 
specially favorable treatment shall be given to Outer Mongolia. 
I, President, hope that peace and good relations will forever be 
maintained between the Central Government and Outer Mon- 
golia.® 


Japan and Eastern Inner Mongolia. The attempts of 
Russia to gain a paramount influence in Outer Mongolia 
were duplicated by the efforts of Japan to bring Eastern 
Inner Mongolia within that same sphere of special inter- 
ests and control which includes South Manchuria. This 
was made very evident in the Twenty-one Demands of 
1915, and those based upon the Chengchiatun incident in 
1916. 

It will be remembered that in Group IT of the T'wenty- 
one Demands Japan, in the original draft, required that 
her subjects should be free to reside and travel in South 
Manchuria and Eastern Inner Mongolia and to engage 
in business and in manufacture of any kind whatsoever, 
and, for such purposes, to lease or own land in both of 
these territories. Furthermore, Japanese subjects were 
to have the right to open mines in Eastern Mongolia as 
well as in South Manchuria; if political, financial or mili- 
tary advisers were appointed, Japan was first to be con- 


* The foregoing excerpts are taken from Millard’s Review, December 
6, 1919. 
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sulted; and her consent was to be obtained before per- 
mission could be given by China for the building of a 
railway in either of these areas. 

In their revised form all of these demands were aban- 
doned so far as Eastern Inner Mongolia was concerned, 
but there appeared the following four new demands 
especially relating to Eastern Inner Mongolia, which 
were to be embodied in an exchange of notes. 


1. The Chinese Government agrees that hereafter when a for- 
eign loan is to be made on the security of the taxes of Eastern 
Inner Mongolia, China must negotiate with the Japanese Gov- 
ernment first. 

2. The Chinese Government agrees that China will herself pro- 
vide funds for building the railways in Eastern Inner Mongolia; 
if foreign capital is required, she must negotiate with the Japa- 
nese Government first. 

3. The Chinese Government agrees, in the interest of trade and 
for the residence of foreigners, to open by China herself, as soon 
as possible, certain suitable places in Eastern Inner Mongolia as 
commercial ports. The places which ought to be opened are to 
be chosen, and the regulations are to be drafted, by the Chinese 
Government, but the Japanese Minister must be consulted before 
making a decision. 

4. In the event of Japanese and Chinese desiring jointly to 
undertake agricultural enterprises and industries incidental 
thereto, the Chinese Government shall give its permission. 


These demands China was, in the Agreements of 1915, 
constrained to grant. 

It is not necessary in a volume such as the present one 
to attempt to give an account, even in outline, of the 
troubled conditions in Mongolia due to the operations of 
the Soviet and Anti-Soviet forces in that country. It is 
sufficient to say that, at times, the ‘‘ Whites ’’ were in 
control, and, at other times, the ‘‘Reds.’’ Finally, on 


460 FOREIGN RIGHTS AND INTERESTS IN CHINA 


November 5, 1921, a treaty was signed at Moscow accord- 
ing to which the Russian Soviet and the Mongol Govern- 
ments mutually recognized each other’s legal status over 
their respective territories. The ‘‘ Red ’’ Soviet influ- 
ence in Mongolia remained, however, very strong. 

During this time the Chinese Government was able to 
exercise very little influence or control in Mongolia, 
although it did not abandon its efforts to bring back the 
country under its effective authority. Chang Tso-lin 
was appointed High Commissioner for Mongolia, with full 
power to re-establish, by military means, China’s control. 
In fact, however, for reasons of his own, he made no 
serious attempt to do so. 

When the Soviet-Mongol Treaty of 1921 became known 
(it had been originally a secret compact), the Chinese 
Government addressed a protest to the Soviet represent- 
ative at Peking, which, in part, read: 


The Soviet Government has repeatedly declared to the Chinese 
Government: That all previous treaties made between the Rus- 
sian Government and China shall be null and void; that the 
Soviet Government renounces all encroachments of Chinese terri- 
tory and all concessions within China, and that the Soviet Govy- 
ernment will unconditionally and forever return what has been 
forcibly seized from China by the former Imperial Russian Goy- 
ernment and the bourgeois. 

Now the Soviet Government has suddenly gone back on its own 
word, and, secretly and without any right, concluded a treaty 
with Mongolia. Such action on the part of the Soviet Govern- 
ment is similar to the policy the former Imperial Russian Gov- 
ernment assumed toward China. 

It must be observed that Mongolia is a part of Chinese terri- 
tory and, as such, has long been recognized by all countries. In 
secretly concluding a treaty with Mongolia, the Soviet Govern- 
ment has not only broken faith with its previous declarations but 
also violates all principles of justice. 


ee! ee see 
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The Chinese Government finds it difficult to tolerate such an 
action, and therefore we solemnly lodge a protest with you to the 
effect that any treaty secretly concluded between the Soviet 
Government and Mongolia will not be recognized by the Chinese 
Government.® 


China also upon several occasions protested to the 
Soviet Government the maintenance by it of troops in 
Mongolia. 

The foregoing protests were not heeded by the Soviet 
Government, and the question as to what was to be the 
future status of Mongolia was one of the factors which 
delayed the signing by Dr. C. T. Wang, Chinese Com- 
missioner, of the Sino-Russian Agreement of March, 
1924, That treaty, which dealt with many other matters, 
provided with regard to Mongolia as follows: 


ARTICLE V. The Government of the Union of Soviet Socialist 
Republics recognizes that Outer Mongolia is an integral part of 
the Republic of China and respects China’s sovereignty therein. 

The Government of the Union of Soviet Socialist Republics 
declares that as soon as the conditions for the withdrawal of all 
the troops of the Union of Soviet Socialist Republics from Outer 
Mongolia—namely, as to the time limit of the withdrawal of such 
troops and the measures to be adopted in the interests of the 
safety of the frontiers—are agreed upon at the Conference as 
provided in Article II of the present Agreement,’° it will effect 
the complete withdrawal of all the troops of the Union of Soviet 
Socialist Republics from Outer Mongolia. 


Other Articles of this Treaty provided that, in the 
Conference, the national boundaries of the Contracting 


°From the text as given in the China Year Book, 1923, p. 680. 

* Article II reads: “The Governments of the two Contracting 
Parties agree to hold, within one month after the signing of the 
present Agreement, a Conference which shall conclude and carry cut 
detailed arrangements relative to the questions in accordance with 
the principles as provided in the following Articles.” 


“ For text of this Treaty see China Year Book, 1924, p. 880. 
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Parties should be redemarcated; that neither Govern- 
ment would engage in propaganda directed against the 
political and social systems of the other; and that, in the 
future, neither party would conclude treaties or agree- 
ments which would prejudice the sovereign rights or 
interests of the other party. 

The terms and phraseology of this agreement thus 
signed by Dr. C. T. Wang were not regarded as satis- 
factory by the Chinese Cabinet, which, inter alia, objected 
that the Soviet troops were not to be immediately with- 
drawn from Mongolia, and that the treaties which had 
been entered into between the Soviet and Mongolian Gov- 
ernments were not declared null and void. Finally, how- 
ever, an agreement was reached between the Chinese 
Foreign Office and the Soviet Diplomatic Mission, and 
signed, on May 31, 1924, in behalf of the Chinese Govern- 
ment by Dr. Wellington Koo, and in behalf of the Soviet 
Government by M. Karahan. The only change from the 
agreement signed by Dr. Wang made by this new agree- 
ment was the substitution of the word ‘‘ questions ’’ for 
‘* conditions ’’ in Article V in the sentence which had 
read that the Soviet Government would ‘* as soon as con- 
ditions for the withdrawal of troops,’’ ete. 


Tibet. The political status of Tibet as a dependency of 
China has given rise to considerable controversy during 
recent years between China and Great Britain as well as 
between China and Tibet itself. The following facts 
regarding this country and the treaties and diplomacy 
relating to it are taken, in the main, from the China Year 
Book for 1919, and the Statesman’s Year Book for 1916. 

Tibet came under the suzerainty of China in the seven- 
teenth century; this Chinese control was strengthened 
during the eighteenth century; but declined during the 
late years of the Manchu dynasty. 
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In 1888, growing out of Tibetan aggressions across the 
Indian border, the British Government of India inter- 
vened and secured from China the signing of the Tibet- 
Sikkim Convention,” according to which the boundary 
between Sikkim and Tibet was defined in general terms; 
the protectorate of the British Government over the 
Sikkim State recognized, carrying with it the ‘‘ direct 
and exclusive control over the internal administration 
and foreign relations of that State ’’; the obligation of 
the two signatory States to prevent acts of aggression 
from their respective sides of the frontier admitted; and 
the undertaking entered into that the question of trade 
across that frontier should be thereafter discussed. 

In 1893 such trade regulations were agreed upon, and 
China undertook to enforce them. This, however, she 
failed to do, and, as a result, Great Britain sent the 
Younghusband military expedition to Lhasa, the capital 
of Tibet, which led to the establishment of direct rela- 
tions between Tibet and the Indian Government, and the 
signing of the Convention of 1894 between Great Britain 
and Tibet, the rights of China as the suzerain State being 
ignored. 

Out of these acts arose a considerable exchange of 
diplomatic correspondence and negotiations which finally 
resulted in the Anglo-Chinese Convention of 1906 and the 
Trade Regulations of 1908.* 

Relations between Tibet and China having become 


” Hertslet, China Treaties, I, p. 92. 

* For texts of the conventions of 1894 and 1906, see MacMurray, 
p. 576. In 1907 (September 23) Great Britain and Russia signed 
a Contract in which the two Governments agreed mutually to 
respect the territorial integrity of Tibet and to abstain from all 
interference with its internal administration; and, conformably to the 
admitted suzerainty of China over Tibet, to deal with Tibet (except 
as to certain commercial matters fixed by the Conventions of 1904 
and 1906) only through China as intermediary. 
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strained, China, in 1908 and 1909, sent military expedi- 
tions into Tibet which finally reached Lhasa. The Dalai 
Lama fled to India and Chinese control over Tibet was 
greatly strengthened. However, with the outbreak of the 
Revolution of 1911 in China, the Chinese garrison in 
Tibet mutinied, the Tibetans seized arms, the Dalai Lama 
returned from India, and, as a result, the treaty of peace 
of 1912 was signed by which it was agreed that all Chinese 
troops, except an ordinary escort of the Amban (the 
Chinese representative) should be withdrawn from Tibet. 
China, however, was not disposed to leave matters in 
this situation, and prepared again to undertake military 
operations against Tibet, when Great Britain intervened, 
and asked that China refrain from this purpose, it being 
alleged that such action would be a violation of the Anglo- 
Chinese Treaty of 1906. In other words, China’s suze- 
rainty over Tibet was recognized, but Great Britain 
would not allow this to be developed into sovereignty. 
Finally in 1914 (July 3), a tripartite agreement be- 
tween the representatives of Tibet, India, and China was 
reached and initialed by them, which provided that Tibet 
should be divided, for administration purposes, into 
Outer and Inner Tibet, the latter being the territory lying 
nearest to China. Tibet was declared to form a part of 
Chinese territory and to be under Chinese suzerainty, but 
the autonomy of Outer Tibet was to be recognized and 
respected by China and both Great Britain and China 
were to abstain from all interference in its administra- 
tion. Furthermore, China was to undertake not to con- 
vert Tibet into a Chinese province, and Outer Tibet was 
not to be represented in any future Chinese Parliament; 
nor was China to send troops thither or station civil or 
military officers there, or establish there Chinese colonies. 
At Lhasa the Chinese were to be permitted to maintain 
a high official with an escort not exceeding three hundred 
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men. A British agent was to have the right to visit 
Lhasa with his escort when occasion might require. The 
Tibetan trade regulations of 1893 and 1908 were to be 
canceled, as well as Article 3 of the Convention of April 
27, 1906. Any future controversies that might arise be- 
tween China and Tibet with regard to the convention 
were to be referred to the British Government for adjust- 
ment. 

The Chinese Government, however, repudiated the 
action of its representatives in agreeing to this conven- 
tion, upon the ground that the area of Chiamdo had been 
included in Outer Tibet, and Litang and Batang included 
in Inner Tibet—the two last named areas being alleged 
to belong to the Province of Szechuan. Upon being noti- 
fied of this repudiation, Great Britain informed China 
that, until she signed, she would be refused all advantages 
and privileges which the convention gave her. 

At the time of this writing British-Tibetan-Chinese 
relations still remain in this unsatisfactory condition.% 


Chinese Turkestan (Sinkiang). This Chinese depend- 
ency, under the Empire, was placed under the general 
jurisdictional oversight of the Viceroy of Kansu and 
Shensi. Since the establishment of the Republic no great 
administrative control over this region has been exer- 
cised by the Government at Peking. There is, in fact, 
little organized government in Sinkiang, such local politi- 
eal authority as exists being in the hands of the native 
tribal chieftains (termed Begs). The population is a 
mixture of Chinese, Turks, Mongols and Hindus.* 


“For a more complete statement of the relations of “Tibet, China 
and Great Britain,” see the pamphlet by W. Grover Clark, in which are 
republished a series of articles which originally appeared in The 
Peking Leader, beginning with August 20, 1924. 

“For further details regarding Sinkiang, see China Year Book, 
1925, pp. 440-448. 


CHAPTER XVII 
LeAseD AREAS 


The present chapter will be devoted to a statement of 
the terms under which certain areas in China have been 
‘* leased ’’ by China to various Powers, respectively, and 
to an account of the circumstances under which these 
leases were secured. 

Kiaochow. As early as the Spring of 1897 Germany 
made known to the other Powers her desire to obtain a 
naval station on the coast of China, and soon thereafter 
sent surveying parties along the coasts of the Provinces 
of Fukien, Chekiang, and Shantung.* 

On November 1, 1897, two Roman Catholic mission- 
aries, subjects of Germany, were murdered by a band of 
robbers who were plundering a Shantung village. AI- 
though there was no claim of complicity on the part of 
the Chinese authorities, or clear evidence that the 
priests * had been killed because of their foreign nation- 
ality, and despite the fact that the Chinese Government 
took prompt steps to apprehend and punish those guilty 
of or responsible for the killing, the German Government 
took such immediate and energetic action it was apparent 
that it had been but waiting until some event should occur 

*Cf. Morse, International Relations of the Chinese Empire, III, 106. 

7 The murdered men were Jesuit priests, and therefore members of 


an order that, at that time, Germany excluded from her own borders. 
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which would furnish it with a bare color of right to 
demand cof China a territorial foothold within its domin- 
ions. Within less than a week after the murder became 
known and less than a fortnight after it had occurred, a 
German force had landed at, and taken possession of, 
the port of Tsingtao; and eight days later, the German 
Government presented to China a formidable list of 
demands, which were soon supported by the naval expedi- 
tion sent to the Kast under the command of Prince Hein- 
rich, the brother of the Kaiser. 

These demands were six in number and as follows: 

1. That a tablet be erected by the Chinese Imperial 
Government in memory of the murdered priests. 

2. That an indemnity be paid. 

3. That the Governor of Shantung be dismissed from 
the public service. 

4. That expenses incurred in the occupation of Tsing- 
tao be repaid. 

o. Chat to Germans be given the sole right to construct 
railways and to open coal mines in the Province of Shan- 
tung. ee 

6. That Germany be granted a naval station at Kiao- 
chow. 

It would appear that Great Britain was not aware of 
the fact that this sixth demand had been made. Had she 
known it, it is almost certain that she would have pro- 
tested to the Chinese against its being granted, for she 
was at that time and has since been opposed to the cession 
of Chinese territory to foreign nations. As it was, she 
objected to the grant to Germany of the commercial privi- 
leges that were asked for, and notified the Chinese Gov- 
ernment that while she advised the granting of the first 
four of Germany’s demands, the British Government 
would ‘‘ feel themselves compelled, if the fifth point is 
conceded, to demand equality of treatment for British 
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subjects under the Most-Favored-Nation clause of the 
treaties, and compensations will be demanded on points 
in respect to which rights secured by treaty have been dis- 
regarded.’’* Again, a few days later, the British Min- 
ister to China was instructed to say that the British Gov- 
ernment would object to any concession to Germany of 
exclusive commercial privileges. ‘‘ It was at this stage,’’ 
says Morse, ‘‘ that the British envoy was told by the 
Chinese ministers that the ‘ absence of any assurance 
that Kiaochow would be evacuated if the demands were 
conceded was delaying the negotiations, and that Ger- 
many had asked for a coaling station,’ but it was only 
when the demands were ‘ all practically agreed to ’ that 
he learned that the cession of territory on Kiaochow Bay 
was to be the ‘ guarantee for future good behavior.’ ’’ 
By this time, as Morse points out, the matter of the lease 
had gone too far to be stopped unless Great Britain was 
willing to use force, which she was not. 

Without foreign support, China was helpless and had 
no option but to sign the convention of March 6, 1898,* 
which provided for the lease for ninety-nine years of the 
Bay of Kiaochow and surrounding territory, together 
with important railway and mining rights in Shantung 
which is more particularly described in another chapter. 

In connection with this lease of Kiaochow it may also 
be mentioned that Russia had had Kiaochow in mind as 
an Kastern ice-free port, and, possibly, had received from 
the Chinese some more or less definite assurances that 
it might be obtained. The lease to Germany was there- 
fore in derogation of whatever claims upon the place 
Russia may have had. This fact gave some additional 
weight to the demand which Russia was soon to make for 


* Lord Salisbury to Sir C. MacDonald, Nov. 3, Dec. 8, 1897. “ China ” 
No. 1, 1898, pp. 3, 7. Cited by Morse, Int. Rels., 11, p. 113. 
“For text, see MacMurray, p. 112. 
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the lease of the Liaotung peninsula with the harbor of 
Port Arthur. 

Dr. EK. J. Dillon, who is known to have had exceptional 
opportunities of knowing the inside facts of Russia’s 
foreign politics, and who was on terms of intimate 
acquaintance with many of the public men of that coun- 
try, and especially with M. Witte, in his recently pub- 
lished volume The Eclipse of Russia (published in 1918) 
gives an interesting account of the circumstances under 
which Germany obtained the Czar’s approval of her proj- 
ect to lease Kiaochow. Germany, says Mr. Dillon, had 
expected to receive payment from China when, in par- 
ticipation with Russia and France, she forced Japan to 
retrocede the Liaotung peninsula to China, and was dis- 
appointed when she was not admitted to participation in 
the Russo-Chinese Bank which, as is elsewhere noted, 
was established to acquire control of financial and eco- 
nomic interests in China. This exclusion increased Ger- 
many’s determination to obtain compensation in the form 
of a foothold upon the coast of China. This project was 
not favored by M. Witte, whose Far Eastern policy 
involved the maintenance of China’s territorial integrity 
and the advancement of Russia’s interests by means of 
peaceful economic penetration. He therefore was greatly 
surprised and disturbed when he learned that the German 
Kaiser, upon the occasion of a visit to the Czar, had 
obtained from him the pledge that the lease of Kiaochow 
by Germany would not be objected to by Russia. Mr. 
Dillon reports the conversation between the two mon- 
archs as follows: 

‘¢ In the course of conversation with Nicholas the Kai- 
ser suddenly broke away from the ordinary topics and 
exclaimed, ‘I want you to do me a favor—As you know, 
I am badly in need of a port. My fleet has no place 
worthy of the name outside my Empire. And why should 


* 
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it be debarred? That may, perhaps, serve the purposes 
of covert enemies, but not Russians. I know your 
friendly sentiment towards me and my dynasty. I want 
you to say frankly, have you any objection to my leasing 
Kiaochow in China?’ ‘What name did you say? Kiao- 
chow? No—none. I see no objection whatever.’ The 
Kaiser thanked his host profusely and the imperial pair 
drove to the palace.’’® 

Later, as Mr. Dillon reports, the Czar much regretted 
his promise, and declared that the Kaiser had played a 
nasty trick on him, by thus inducing him to make an 
unconsidered promise, but that, having given his word, 
he was not willing to go back upon it. 

From the published Memoirs of M. Gérard, who was 
the French Minister at Peking, it would appear that 
France also was not favorable to Germany’s project to 
obtain a territorial foothold in China, but, her ally Rus- 
sia having consented, was not in a position to press her 
own objection. 


Sino-German Convention of 1898. Article II of the treaty 
of 1898 read as follows: 


With the intention of meeting the legitimate desire of His 
Majesty the German Emperor, that Germany like other Powers 
should hold a place on the Chinese coast for the repair and equip- 
ment of her ships, for the storage of materials and provisions for 
the same, and for other arrangements connected therewith, His 
Majesty the Emperor of China cedes to Germany on lease, pro- 
visionally for ninety-nine years, both sides of the entrance to the 
Bay of Kiaochow. Germany engages to construct, at a suitable 
moment, on the territory thus ceded fortifications for the protec- 
tion of the buildings to be constructed there and of the entrance 
to the harbor. 


By Article III the limits of the ceded area were set 
out, and the undertaking made that ‘‘ in order to avoid 


° Op. cit., p. 248. 
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the possibility of conflicts, the Imperial Chinese Govern- 
ment will abstain from exercising rights of sovereignty 
in the ceded territory during the term of the lease, and 
leaves the exercise of the same to Germany.’’° 

By this Article it was also provided that ‘‘ Chinese 
ships of war and merchant vessels shall enjoy the same 
privileges in the Bay of Kiaochow as the ships of other 
nations on friendly terms with Germany; and the 
entrance, departure, and sojourn of Chinese ships in the 
bay sha!l not be subject to any restrictions other than 
those which the Imperial German Government, in virtue 
of the rights of sovereignty over the whole of the water 
area of the bay transferred to Germany, may at any 
time find it necessary to impose with regard to the ships 
of other nations.”’ 

‘* No dues are to be demanded of Chinese war or mer- 
chant ships in the bay except such as may be levied upon 
other vessels for maintaining the necessary harbor ar. 
rangements and quays.’’ (Art. IV.) 

In Article V it was provided that ‘* should Germany 
at some future time express the wish to return Kiaochow 
Bay to China before the expiration of the lease, China 
engages to refund to Germany the expenditure she has 
incurred at Kiaochow, and to cede to Germany a more 
suitable place. ’’ 

‘‘ Germany engages at no time to sublet the territory 
leased from China to another Power.’’ The significance 
of this provision in connection with the transfer to Japan 
of the German rights—a matter elsewhere discussed—is 
readily seen. Also, in connection with the claims which 
Japan made upon China with reference to rights in 
Shantung, it is to be noted that by an agreement of 
November 28, 1905, between the German and Chinese 


*The area leased amounted to about 200 square miles, not including 
the Bay and islands. 
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Governments, it was provided that the German troops 
should be withdrawn from the cities of Kiaochow and 
Kaomi, and that the policing of the railways within the 
fifty kilometre zone should revert to the Chinese local 
authorities and police. 

In other articles of the treaty Germany engaged to 
construct the necessary navigation signals on the islands 
and shallows at the entrance of the bay, to give the pro- 
tection of the German Government to all Chinese living 
in the ceded area so long as they should behave in con- 
formity with law and order, and to allow them to remain 
within the area ‘‘ unless their land is required for other 
purposes,’’ in which case they were to receive compensa- 
tion therefor. 

As is pointed out in the chapter dealing with the Open 
Door policy in China, Germany in response to the letter 
of the American Secretary of State pledged herself not 
to use her Shantung rights in derogation of the principle 
of ‘‘ absolute equality of treatment of all nations with 
regard to trade, navigation and commerce.”’ 

In another section the arrangement between the Ger- 
man authorities and the Imperial Maritime Customs 
Service of China with regard to customs duties and cus- 
toms administration has been described. 

Around the ceded area, it was provided by Article I 
there should be a zone of 50 kilometres (100 Chinese li) 
over which the German troops should have free passage 
at any time, but within which the Chinese Government, 
while reserving all rights of sovereignty was ‘‘ to abstain 
from taking any measures, or issuing any ordinances 
therein, without the previous consent of the German 
Government, and especially to place no obstacle in the 
way of any regulation of the water-courses which may 
prove to be necessary. His Majesty the Emperor of 
China, at the same time, reserves to himself the right to 
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station troops within that zone, in agreement with the 
German Government, and to take other military mea- 
sures. ’’ 

The matter of customs within the neutral zone was 
provided for by the following clause of Article V: 


As regards the re-establishment of Chinese customs stations 
which formerly existed outside the ceded territory, but within 
the 50-kilom. zone, the Imperial German Government intends to 
come to an agreement with the Chinese Government for the defini- 
tive regulation of the custom frontier, and the mode of collecting 
customs duties, in a manner which will safeguard all the interests 
of China, and proposes to enter into further negotiations on the 
subject. 


The provisions of the treaty of 1898 with reference to 
the railway and mining rights in Shantung granted to 
Germany have been discussed in the chapter in which 
‘¢ Spheres of Interest ’’ in China were discussed. 

In 1900, during the Boxer uprising, Germany stationed 
permanent garrisons in the cities of Kiaochow and 
Kaomi. To this China objected as being an exercise of 
a right which she had not granted, and, in pursuance of 
an understanding arrived at on November 28, 1905, these 
garrisons were withdrawn, and China resumed the 
policing of the German railways, but the right of Ger- 
many, upon notification to the Chinese authorities, to 
send troops into the neutral zone for temporary purposes, 
was reaffirmed.’ 


Transfer of Kiaochow to Japan and Its Return to China. 
The transfer of Kiaochow to Japan, and its ultimate 
return to China have been described in Chapter XI. 


’For text of this agreement of 1905, see note to Article I of the 
treaty as printed in MacMurray, p. 118. 
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Liaotung Peninsula. Just three weeks after the lease 
of Kiaochow, China found herself obliged to lease to 
Russia, for twenty-five years, the harbors of Port Arthur 
and Talienwan (renamed Dalny by the Russians, and still 
later Dairen by the Japanese) and adjacent waters. The 
purpose of this lease, as declared by the treaty of March 
27, 1898, was to give protection to the Russian fleet and 
to enable it to have a secure base on the north coast of 
China. But, it was declared, the lease was in no way to 
violate the sovereignty of China in the territory. 

By Article IV of this agreement it was provided that: 


During the above-mentioned period, in the territory leased by 
the Russian Government and its adjacent water area, the entire 
military command of the land and naval forces and equally the 
supreme civil administration will be entirely given over to the 
Russian authorities and will be concentrated in the hands of one 
person who shall not have the title of governor or governor gen- 
eral. No Chinese military land forces whatsoever will be allowed 
on the territory specified. Chinese inhabitants retain the right, 
as they may desire, either to remove beyond the limits of the 
territory leased by Russia or to remain within such limits without 
restriction on the part of the Russian authorities. In the event 
of a Chinese subject committing any crime within the limits of 
the leased territory, the offender will be handed over to the near- 
est Chinese authorities for trial and punishment in accordance 
with Chinese laws, as laid down in Article VIII of the Treaty of 
Peking of 1860.° 


A neutral strip to the north of the leased area was 
provided for by Article V. ‘* Within this specified 
neutral zone the civil administration will be entirely in 
the hands of the Chinese authorities; Chinese troops will 
be admitted within this zone only with the consent of the 
Russian authorities. ”’ 


®* MacMurray, p. 119. 
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By other Articles of the treaty it was provided that 
Port Arthur should be solely a naval port, only Russian 
and Chinese vessels to be allowed to use it, and to be 
considered a closed port so far as the war and merchant 
vessels of other Powers were concerned. 

However, as to T'alienwan, it was provided that, with 
the exception of a part of the port which was to have the 
same status as Port Arthur, the place was to be a trading 
port where the merchant vessels of all countries might 
freely come and go. 

Russia engaged herself to supply the funds for, and 
herself to erect what buildings might be required for 
naval or military forces, and to construct batteries or 
barracks for the garrisons at such places as she might 
desire.° 

The treaty of lease of March 27, 1898, was supple- 
mented by the agreement of May 7, 1898, which fixed 
the definite limits of area ceded, and contained the agree- 
ment upon the part of the Chinese Government (Art. V): 


1. That without Russia’s consent no concession will be made in 
the neutral ground for the use of subjects of other Powers. 

2. That the ports on the sea-coast east and west of the neutral 
ground shall not be opened iv the trade of other Powers. 

3. And that without Russia’s consent no road and mining con- 
cessions, industrial and mercantile privileges shall be granted in 
the neutral territory.?° 


The Transfer of the Liaotung Peninsula to Japan. The 
transfer of the leased area in the Liaotung Peninsula to 


* The text of this treaty given by Rockhill is from a Chinese précis. 
The Russian text was published by the Russian Foreign Office in the 
Recueil des Traités concernant lHxtréme Orient. The Russian and 
Chinese versions are given in the Customs Treaties. The text given 
by MacMurray is a translation from the Russian text in the Recueil. 

* Translation in MacMurray, p. 127. 
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Japan, and the various questions that have since arisen 
regarding the status of this area are discussed in Chap- 
ters Ix, x and x1. 


Kuangchouwan. ‘The example having been set by Ger- 
many and Russia, France soon followed suit and help- 
less China was obliged to lease to that country for ninety- 
nine years the port of Kuangchouwan, opposite the island 
of Hainan, as a ‘‘ naval station with coaling depot.’’ 

The convention was submitted to the Tsung-li Yamen 
on May 27, 1898, and ratified by China on February 19, 
1900, and expressly provided that it should be under- 
stood that the lease did ‘‘ not offset the sovereign rights 
of China over the territory ceded.’’ 

The important clauses of this convention read as 
follows: 


ArticLE III. The territory shall be governed and admin- 
istered during the ninety-nine years of the lease by France alone, 
so that all possible misunderstanding between the two countries 
shall be obviated. 

The inhabitants shall continue to enjoy their property; they 
may continue to mhabit the leased territory and pursue their 
labors and occupations, under the protection of F'rance, so long as 
they respect its laws and regulations. France shall pay an equit- 
able price to the native property owners for the land which it 
may wish to acquire. 

ARTICLE IV. France may erect fortifications, place garrisons 
of troops or take any other defensive measure on the leased land. 

She may erect lighthouses, set buoys and signals useful for 
navigation on the leased territory, along the islands and coasts, 
and, in a general way, take all measures and adopt all plans to 
insure the freedom and safety of navigation. 


ARTICLE V. Steamers of China as well as the ships of the 
Powers having diplomatic and commercial relations with her, 


> 
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shall be treated within the leased territory in the same manner 
as in the opened ports of China.™ 

France may issue all regulations she may wish for the admin- 
istration of the territory and of the ports and particularly levy 
lighthouse and tonnage dues destined to cover the expense of 
erecting and keeping up lights, beacons and signals, but such 
regulations and dues shall be impartially used for ships of all 
nationalities. 

ArticLE VI. If cases of extradition should occur, they shall 
be dealt with according to the provisions of existing conventions 
between F'rance and China, particularly those regulating the 
neighboring relations between China and Tongking.’? 


Kowloon, Mirs Bay and Deep Bay. On June 9, 1898, 
Great Britain obtained from China, as ‘‘ an extension of 
Hongkong territory ’’ and necessary for its ‘* proper 
defense and protection,’’ a lease for ninety-nine years of 
certain islands, a portion of the mainland opposite Hong- 
kong, and Mirs Bay. 


It is at the same time agreed (the Convention reads) that 
within the city of Kowloon the Chinese officials now stationed 
there shall continue to exercise jurisdiction as far as may be con- 
sistent with military requirements for the defense of Hong- 
kong.4? Within the remainder of the newly leased territory 
Great Britain is given sole jurisdiction. Chinese officials and 
people are to be allowed as heretofore to use the road from 
Kowloon to Hsinan. 

It is further agreed that the existing landing place near Kow- 
loon city shall be reserved for the convenience of Chinese men- 
of-war, merchant and passenger vessels, which may come and go 


“ Kuangchouwan was made a “free port” by France soon after 
the lease was effected. 

® MacMurray, p. 128. 

* Taking advantage of this qualification Great Britain by an Order- 
in-Council of December 27, 1899, has ousted the Chinese from this 
jurisdiction. Herstlet’s Treaties, p. 749. 
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and lie there at their pleasure; and for the convenience of move- 
ment of the officials and people within the city. 

When hereafter China constructs a railway to the boundary of 
the Kowloon territory under British control, arrangements shall 
be discussed. 

It is further understood that there will be no expropriation or 
expulsion of the inhabitants of the district included within the 
extension, and that if land is required for public offices, fortifica- 
tions, or the like, official purposes, it shall be bought at a fair 
price. 

If cases of extradition of criminals occur, they shall be dealt 
with in accordance with the existing treaties between Great 
Britain and China and the Hongkong Regulations. 

The area leased to Great Britain as shown on the annexed 
map, includes the waters of Mirs Bay and Deep Bay, but it is 
agreed that Chinese vessels of war, whether neutral or otherwise, 
shall retain the right to use those waters."4 


Weihaiwei. Completing the series of leases of terri- 
tory by China came that of Weihaiwei to Great Britain 
effected by the convention of July 1, 1898.” 

The reason for this lease, as stated in the convention, 
was ‘‘ to provide Great Britain with a suitable naval har- 
bor in North China and for the better protection of 
British commerce in the neighboring seas.’’ 

The lease, it is declared, shall endure ‘‘ for so long a 
period as Port Arthur shall remain in the occupation of 
Russia.’’ 7° 

Within the area leased it is provided that Great Britain 
‘* shall have sole jurisdiction. ’’ 


* MacMurray, p. 180. Before this convention Great Britain had 
a small foreshore at Kowloon. 

* MacMurray, p. 152. 

7% With the transfer in 1906 of Port Arthur to the Japanese it 
might have been possible for the Chinese to raise the question whether 
the Weihaiwei lease was not ipso facto terminated. 
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Great Britain shall have, in addition, the right to erect fortifi- 
cations, station troops, or take any other measures necessary for 
defensive purposes, at any points on or near the coast of the 
region east of the meridian 121° 40’ east of Greenwich, and to 
acquire on equitable compensation within that territory such sites 
as may be necessary for water supply, communications, and hos- 
pitals. Within that zone Chinese administration will not be in- 
terfered with, but no troops other than Chinese or British shall 
be allowed therein. 

It is also agreed that within the walled city of Weihaiwei, Chi- 
nese officials shall continue to exercise jurisdiction except so far 
as may be inconsistent with naval and military requirements for 
the defense of the territory leased.?7 

It is further agreed that Chinese vessels of war, whether neu- 
tral or otherwise, shall retain the right to use the waters herein 
leased to Great Britain. 

It is further understood that there will be no expropriation or 
expulsion of the inhabitants of the territory herein specified, and 
that if land is required for fortifications, public offices, and any 
official or public purpose, it shall be bought at a fair price.1® 


Before the lease convention was signed, on April 19, 
1898, Great Britain formally declared to Germany ‘‘ that 
in establishing herself at Weihaiwei, she has no intention 
of injuring or contesting the rights and interests of Ger- 
many in the Province of Shantung, or of creating diffi- 
culties for her in that province. It is especially under- 
stood that England will not construct any railway com- 
munication from Wethaiwei and the district leased there- 
_ with into the interior of the Province of Shantung.”® 


Italy. On February 28, 1899, Italy demanded of China 
the lease of Sanmen Bay on the coast of Chekiang as a 


“ Great Britain has not exercised her right to fortify Weihaiwei. 

* See R. F. Johnson, Lion and Dragon in Northern China, for an 
account of British activities and administration in the Weihaiwei 
leased territory. 

” Rockhill, p. 180; MacMurray, p. 152. 
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coaling station and naval base, together with certain 
other rights. China refused, and all that Italy received 
was a mining concession in northern Chekiang. 


Extraterritorial Rights in Leased Territories. With the 
lease of these territories to Germany, Russia, France, 
and Great Britain, the question arose whether, the actual 
government and control of these territories having gone 
out of Chinese hands and into those of the Western 
States concerned, the nationals of the other Treaty 
Powers might continue to claim and exercise within them 
rights of extraterritoriality. 

As to this, the general position of the Powers, except 
Japan, was that these rights could not be claimed, though 
Japan herself changed her ground when she supplanted 
Russia in possession of the Liaotung Peninsula after the 
Russo-Japanese War. 

An excellent discussion of this point of law is found in 
a memorandum prepared by the Solicitor for the Depart- 
ment of State and sent by Secretary Hay to the Amer- 
ican Minister at Peking.” In his covering letter Secre- 
tary Hay said: 


The intention and effect of China’s foreign leases having ap- 
parently been the relinquishment by China during the term of 
the leases and the conferment upon the foreign power of all jur- 
isdiction over the territory, such relinquishment and transfer of 
jurisdiction would seem also to involve the loss by the United 
States of its right to exercise extraterritorial consular jurisdic- 
tion in the territories so leased, while, as you remark, as these 
territories have practically passed into the control of peoples 
whose jurisprudence and method are akin to our own, there 
would seem to be no substantial reason for claiming the continu- 
ance of such jurisdiction during the foreign occupancy or tenure 
of the leased territory. 


*U. S. For. Rels., 1900, pp. 387 ff. 
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As a corollary to this view, which from your statement appears 
to be held by all the powers, with the exception of Japan, the 
ordinary consular functions prescribed and defined in the inter- 
course of the Christian powers among themselves [i. e., those 
functions not connected with the matter of extraterritoriality ] 
could obviously not be exercised within the leased territory by a 
consul of the United States stationed in neighboring Chinese ter- 
ritory without some express recognition of his official character, 
by exequatur or otherwise, on the part of the sovereign into whose 
control the territory has passed by lease for the time being... . 
It remains to be determined in what manner the interests of 
American citizens in such leased territories are to be watched 
over and, in case of need, protected by the agencies common in 
the intercourse of civilized persons. Those interests, often situ- 
ated in the interior, remain for the most part under the same 
Chinese surroundings as heretofore, the superior control of the 
lessee power being manifested through native agencies and by 
way of influence rather than by direct administration. Under 
such circumstances, the United States cannot be expected to 
forego the use of all the customary agencies of intercourse in 
behalf of its citizens and their property and commerce. 


In the memorandum inclosed in Secretary Hay’s letter 
to Minister Conger, the texts of the Sino-American 
treaties granting extraterritorial rights were quoted, 
after which the Solicitor added: 


As it is expressly stipulated in the lease that China retains 
sovereignty over the territory leased, it could doubtless be as- 
serted that such territory is still Chinese territory and that the 
provisions of our treaties with China granting consular jurisdic- 
tion are still applicable therein. But in view of the express relin- 
quishment of jurisdiction by China, I infer that the reservation 
of sovereignty is merely intended to cut off possible future claim 
of the lessee that the sovereignty of the territory 1s permanently 
vested in them. The intention and effect of these leases appear 
to me to have been the relinguishment by China, during the term 
of the lease, and the conferring upon the foreign power in each 
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ease of all jurisdiction over the territory. Such relinquishment 
would seem, also, to involve the loss by the United States of its 
right to exercise consular jurisdiction in the territories leased. 


In 1923, in the case of United States vs. A. W. Smith, 
the United States Commissioner ruled that the United 
States Court for China had jurisdiction over United 
States citizens in the leased area of Liaotung upon the 
ground that China had given to the United States extra- 
territorial rights and could not diminish them by an 
agreement made with another Party (Japan), to which 
the United States was not a party. However, the United 
States Court for China, on March 2, 1925, reversed this 
holding upon the ground that the extraterritorial rights 
of the United States had been granted by China in order 
that it might be unnecessary for American citizens to go 
before Chinese courts as defendants, and that, therefore, 
China having ceased to exercise jurisdiction in the leased 
area, there was no ground for a continued exercise by the 
United States of jurisdiction within that areas. To the 
author this reasoning, from a juristic point of view, is 
not fully convincing. 


CHAPTER XVIII 
LeAasep AREA IN THE WASHINGTON CONFERENCE 


That China should desire to obtain an abandonment 
of the leases held by certain of the Powers of important 
portions of her territory was but a natural result of her 
general effort to free herself from the various limitations 
upon her sovereign freedom of action. Relief in this 
specific matter was brought before the Conference by Dr. 
Koo, of the Chinese Delegation, at the twelfth meeting 
of the Committee of the Whole, held December 3. Dr. 
Koo, as reported in the minutes of that meeting, made 
the following statement: 


The existence of the leased territories in China was due in the 
original instance to the aggressions of Germany, whose forcible 
occupation of part of Shantung Province constrained the Chinese 
Government on March 6, 1898, to grant a lease for ninety-nine 
years of the Bay of Kiaochow in the Shantung Province. This 
was closely followed, on March 27, 1898, by a demand on the 
part of Russia for the lease of the Liaotung Peninsula, in which 
are found the ports of Port Arthur and Dalny, along with the 
demand for the right of building a railway to be guarded by 
Russian soldiers traversing the Manchurian Provinces from Port 
Arthur and Dalny to join the Trans-Siberian Railway at 
Vladivostok. This was later the cause of the Russo-Japanese war 
which resulted in 1905 in the transfer of those territories to 
Japan with the consent of China. Following the lease of Kiao- 
chow Bay to Germany and that of Port Arthur and Dalny to 
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Russia, France obtained from China on April 22, 1898, the lease 
of Kwangchow-wan on the coast of Kwangtung Province for 
ninety-nine years. Great Britain on June 9, 1898, secured the 
lease, also for ninety-nine years, of an extension of Kowloon and 
the adjoining territory and waters close to Hongkong, and on 
July 1, 1898, the lease ‘‘for so long a period as Port Arthur 
should remain in the occupation of Russia’’ of the Port of Wei- 
haiwei on the coast of Shantung. Both Great Britain and France 
based their claims for the leases on the ground of the necessity 
of preserving the balance of power in the Far East. 

While the measures and extent of control by the lessee powers 
over the leased territories varied in different cases, the leases 
themselves were all limited to a fixed period of years. Expressly 
or impliedly they were not transferable to a third power without 
the consent of China. Though the exercise-of administrative rights 
over the territories leased was relinquished by China to the lessee 
power during the period of the lease, the sovereignty of China 
over them had been reserved in all cases. The leases were all crea- 
tures of compact, different from cessions both in fact and in law. 
As stated in the beginning, these leaseholds were granted by 
China with the sole purpose of maintaining the balance of power 
in the Far East, not so much between China and the other 
powers, but between other powers themselves concerning China. 

Twenty years had elapsed since then and conditions had en- 
tirely altered. With the elimination of German menace in par- 
ticular, an important disturbing factor to the peace of the Far 
East had been removed. Russia had equally disappeared from 
the scene and it could be hoped with confidence that she would 
eventually return, not as the former aggressive power, but as a 
ereat democratic nation. The misrule of the Manchu dynasty 
which had aggravated the situation had also disappeared. The 
very fact that this conference was being held at Washington for 
the purpose of arriving at a mutual understanding on the part of 
the powers, provided an added reason for dispensing with the 
necessity of maintaining the balance of power in the Far East, 
which was the principal ground on which the original claims of 
the different powers were based. In the absence of that necessity 
the Chinese delegation believed that the time had come for the 
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interested powers to relinquish their control over the territories 
leased to them. 

The existence of such leased territories had greatly prejudiced 
China’s territorial and administrative integrity, because they 
were all situated at the strategical points along the Chinese lit- 
toral. Furthermore these foreign leaseholds had hampered her 
work of national defense by constituting in China a virtual ‘‘im- 
perium in imperio,’’ i. e., an empire within the same empire. 
There was another reason which the Chinese delegation desired 
to point out. The shifting conflict of interests of the different 
lessee powers had involved China more than once in complica- 
tions of their own. It would be sufficient to refer here to the 
Russo-Japanese War, which was caused by the Russian ocecupa- 
tion of Port Arthur and Dalny. The Kiaochow leasehold brought 
upon the Far East the hostilities of the European War. Furth- 
ermore some of these territories were utilized with a view to eco- 
nomic domination over the vast adjoining regions, as points 
d’appui for developing spheres of interest to the detriment of 
the principle of equal opportunity for the commerce and industry 
of all nations in China. In the interest not only of China, but of 
all nations, and especially with a view to the peace of the Far 
East, the Chinese Delegation asked for the annulment or an 
early termination of these leases. But pending their termination 
these areas should be demilitarized—that is, their fortifications 
dismantled—and it was hoped that the lessee nations would un- 
dertake not to make use of their several leased areas for military 
purposes, either for naval bases or for military operations of any 
kind whatsoever. 


In concluding Mr. Koo observed that the Chinese Dele- 
gation was fully conscious of the obligations which China 
would assume after the termination of the leaseholds, and 
that the Chinese Government would be prepared to re- 
spect and safeguard the legitimately vested interests of 
the different powers within those territories. 


Kwangchow-wan. M. Viviani made a formal declara- 
tion in the following form: 
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The French delegation has heard the detailed statement of the 
Chinese claims and is ready to examine them in the most friendly 
spirit. 

As Mr. Koo has just said, it was only after the other powers 
had obtained coneessions of this sort that France requested the 
lease of Kwangchow-wan, in order that the equilibrium of the 
powers in the Far East should not be disturbed to her disad- 
vantage. 

We have developed the resources of the territory leased to us; 
we have brought the benefits of civilization to a country torn by 
piracy, we have established the reign of prosperity and peace to 
such a degree that the neighboring population seeks refuge on our 
territory in times of trouble. When China recovers Kwangchow- 
wan she will receive back a country of greater value than the 
territory she had leased. 

These being the facts, I state that, since we have responded to 
the appeal of the American Government to perform a sincere 
and generous undertaking, we must pass from theory to action. 

The French delegation, in so far as it is concerned, welcomes 
the claims of China with the greatest favor. 

She must, however, add conditions to her acceptance: France 
can not be the only one of the powers to relinquish territory 
which has been leased to her; the settlement of the retrocession, 
on the other hand, should take place under suitable conditions 
and in accordance with the forms which govern such transfers, 
all private rights being respected. 

Finally, it is thoroughly understood that China shall pledge 
herself not to alienate or to lease to any other power the territory 
thus restored to her. 

In order to clearly define the position of the French Govern- 
ment, I have the honor to place in the hands of the chairman the 
statement which I am about to read: 

‘“After having taken note of the request made by the Chinese 
delegation, December 1, 1921, the French delegation states that 
the Government of the Republic is ready to join in the collective 
restitution of territories leased to various powers in China, it 
being understood that this principle being once admitted and all 
private rights being safeguarded, the conditions and time limits 
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of the restitution shall be determined by agreement between the 
Chinese Government and each of the Governments concerned.”’ 


Kiaochow and Kwantung District. Mr. Hanihara, on be- 
half of the Japanese delegation, submitted a statement 
in writing, as follows: 


The leased territories held by Japan at present are Kiaochow 
and Kwantung Province, namely, Port Arthur and Dairen. It is 
characteristic of Japan’s leased territories that she obtained 
them, not directly from China, but as successor to other powers 
at considerable sacrifice in men and treasure. She succeeded 
Russia in the leasehold of Kwantung Province with the express 
consent of China, and she succeeded Germany in the leasehold of 
Kiaochow under the Treaty of Versailles. 

As to Kiaochow, the Japanese Government have already de- 
elared on several occasions that they would restore the leased 
territory to China. We are prepared to come to an agreement 
with China on this basis. In fact, there are now going on con- 
versations between representatives of Japan and China regarding 
this question, initiated through the good offices of Mr. Hughes 
and Mr. Balfour, the result of which, it is hoped, will be a happy 
solution of the problem. Therefore, the question of the leased 
territory of Kiaochow is one which properly calls for separate 
treatment. 

The only leased territory, therefore, which remains to be dis- 
cussed at the conference so far as Japan is concerned is Kwan- 
tung Province, namely, Port Arthur and Dairen. As to that 
territory the Japanese delegates desire to make it clear that 
_ Japan has no intention at present to relinquish the important 
rights she has lawfully acquired and at no small sacrifice. The 
territory in question forms a part of Manchuria—a region where, 
by reason of its close propinquity to Japan’s territory more than 
anything else, she has vital interests in that which relates to her 
economie life and national safety. This fact was recognized and 
assurance was given by the American, British, and French 
Governments at the time of the formation of the international 
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consortium, that these vital interests of Japan in the region shall 
be safeguarded. 

In the leased territory of Kwantung Province there reside no 
less than 65,000 Japanese, and the commercial and industrial in- 
terests they have established there are of such importance and 
magnitude to Japan that they are regarded as an essential part of 
her economic life. 

It is believed that this attitude of the Japanese delegation 
toward the leased territory of Kwangtung is not against the 
principle of the resolution adopted on November 21.1 


Kowloon.* Mr. Balfour pointed out that leased terri- 
tories, though nominally all described under the same 
title, were held under very different and varying circum- 
stances. The Japanese delegation had already indicated 
that Shantung and Manchuria, respectively, were held on 
entirely different bases and must be considered from dif- 
ferent points of view. Great Britain had two different 
kinds of leases, and these, as he thought the Chinese 
delegation itself would admit, must be held to stand on a 
different footing one from the other. 

Mr. Balfour referred first to the leased territory of 
Kowloon extension. Why, he asked, was it considered 
necessary that the leased territory of Kowloon should 
come under the same administration as Hongkong? The 
reason was that, without the leased territory, Hongkong 
was perfectly indefensible and would be at the mercy of 
any enemy possessing modern artillery. He hoped that 
he would carry the conference with him when he asserted 
that the safeguarding of the position of Hongkong was 
not merely a British interest but one in which the whole 


*For the Chinese rejoinder to this statement of the Japanese Dele- 
gation regarding Manchuria, see the chapter entitled “Japan’s Claim 
to ‘Special Interests’ in China.” 

*The following remarks of Mr. Balfour are as reported in the 
official minutes. 
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world was concerned. He was informed that Hongkong 
was easily first among the ports of the world, exceeding 
in this respect Hamburg before the war, Antwerp and 
New York. Mr. Balfour then read the following extract 
from ‘*'The United States Government Commercial 
Handbook of China:’’ 


The position of the British colony of Hongkong in the world’s 
trade is unique and without parallel. It is a free port except for 
a duty on wine and spirits; it has relatively few industries; it is 
one of the greatest shipping centers in the world; it is the dis- 
tributing point for all the enormous trade of South China and 
about 30 per cent of the entire foreign commerce of China. The 
conditions of Hongkong in its relations to commerce are in every 
way excellent, and the Government centers all its efforts on fos- 
tering trade, while the future is being anticipated by increased 
dock facilities, the dredging of the fairways, and other improve- 
ments. The merchants, both native and foreign, give special 
attention to the assembling and transshipping of merchandise to 
and from all the ports of the world, and with the world-wide 
steamship connection at Hongkong the necessity of retransship- 
ment at other ports is reduced to a minimum. Hongkong is the 
financial center of the East. 


Mr. Balfour said he could not add anything to this 
perfectly impartial testimony to the conditions of abso- 
lute equality of nations under which the affairs of Hong- 
kong were administered and the motives on which they 
were conducted. The lease of the Kowloon extension had 
been obtained for no other reason except to give security 
to the port of Hongkong, and it would be a great mis- 
fortune if anything should occur which was calculated to 
shake the confidence of the nations, using this great open 
port, in its security. He hoped he need say no more to 
explain that Kowloon extension was in a different cate- 
gory and must be dealt with in a different spirit from 
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those leased territories which had been acquired for 
totally different motives. 

Dr. Koo at the thirteenth meeting of the Committee 
of the Whole, replying to the statement which Mr. Hani- 
hara had made with reference to Leased Areas, declared 
as follows concerning Kowloon: 


As to the leased territory of Kowloon, leased to Great Britain, 
much is to be said for the importance of Hongkong to the trade 
of nations, and for the way in which its facilities are made 
accessible to the traders of the world, and while there may be a 
necessity to provide for the protection of the Hongkong Harbor 
in the interests of such trade, the retention of Kowloon may not 
necessarily be, in the view of the Chinese delegation, the sole 
solution of this problem. 

In making the foregoing statement, however, the Chinese dele- 
gation have desired only to make its position clear and they wish 
to reserve further observations on the question of the leased ter- 
ritories till a later opportunity, if the committee is not prepared 
to continue discussion at this meeting. 


Weihaiwei. Mr. Balfour then passed to the question of 
Weihaiwei. The acquisition by Great Britain of this 
lease had been part of the general movement for obtain- 
ing leased territories in 1898, in which Russia, Germany, 
and Hrance, as well as Great Britain, had been concerned. 
The motive which had animated the Germans in acquir- 
ing Kiaochow had been largely to secure economic dom- 
ination. The motive of the British Government, on the 
other hand, in acquiring the lease of Weihaiwei had been 
connected with resistance to the economic domination of 
China by any other powers; in fact, it had been based on 
a desire for the maintenance of the balance of power in 
the Far East, with a view to the maintenance of the 
policy of the open door, and had been intended as a check 
to the predatory action of Germany and Russia. Mr. 
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Balfour laid emphasis on the fact that the convention of 
July 1, 1898, confirming the lease, gave no economic 
rights or advantages to Great Britain. There had been 
no question of its being a privileged port of entry for 
British commerce, nor for the establishment of British 
commercial rights to the exclusion or diminution of the 
rights of any other power. In fact, on April 20, 1898, 
Great Britain had announced that ‘‘ England will not 
construct any railroads or communication from Wei- 
haiwei and the district leased therewith into the interior 
of the Province of Shantung.’’ As regards the attitude 
of the British Government to the request of the Chinese 
delegation for an abrogation of those leases, Mr. Balfour 
stated that he had very little to add to, and he did not 
wish to qualify, the conditions contained in the statement 
just made by M. Viviani, which represented very much 
the spirit in which the British Government approached 
the question. The British Government would be per- 
fectly ready to return Weihaiwei to China as a part of a 
general arrangement intended to confirm the sovereignty 
of China and to give effect to the principle of the ‘‘ open 
door.’’ This surrender, however, could only be under- 
taken as part of some general arrangement, and he spoke 
with his Government behind him when he said that on 
these conditions he was prepared to give up the rights 
which Great Britain had acquired at Weihaiwei. 
_ Mr. Balfour, also with reference to Weihaiwel, stated 
specifically that it was the policy of the British Govern- 
ment to make use of the surrender of that area in aid 
of a settlement of the Shantung question,—that if an 
agreement could be reached between Japan and China 
upon that question, Great Britain would not hesitate to 
do its best to promote a general settlement by restoring 
Weihaiwei to the Central Government of China. 
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Summarizing the statements that had been made, the 
Chairman of the Committee, Secretary Hughes, said it 
appeared that there were five special situations, two 
relating to Shantung, one to Kwantung, one to Kowloon, 
and one to Kwangchow-wan: the proposal by France and 
the British offer with reference to Weihaiwei were impor- 
tant forward steps; but that he did not see what the 
Committee could do further in the matter since the ques- 
tion was not one of general policy. 

Dr. Koo thanked the British and French Delegations 
for their offers, but expressed great disappointment at 
the statement by the Japanese Delegate that Japan had 
no intention of surrendering her Kwantung lease. 

At the fifth plenary session of the Conference, held 
February 1, 1922, at which the Shantung Agreement be- 
tween China and Japan was reported, Mr. Balfour, in 
fulfillment of the undertaking which he had previously 
made, announced that the British Government was ready 
to surrender the lease of Weihaiwei under suitable con- 
ditions similar to those that had been agreed upon with 
reference to the leased area of Kiaochow. ‘‘ When this 
is accomplished,’’ he said, ‘* this great Province of China 
(Shantung) will again be what every Chinese citizen 
must desire that it should be, in the fullest sense, an 
integral part of that great Empire.’’ 


Kwangchow-wan. Later on, at the thirtieth meeting 
of the Committee of the Whole, Mr. Sze, in behalf 
of the Chinese Delegation, said that he had understood 
that the French Delegation would make a further state- 
ment with regard to its lease of Kwangchow-wan. M. 
Sarraut, replying to this suggestion, repeated merely 
what M. Viviani had said at the meeting of December 4, 
namely, that France was ready to surrender her lease 
part passu with the surrender of their respective leases 
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by all the other Powers, but that, even if this surrender 
could not be secured, France would be willing to arrange 
directly with the Chinese Government the conditions 
under which, and the time when, the restitution of 
Kwangchow-wan should become effective. 

So far as the author can discover no steps have been 
taken by France since the Washington Conference look- 
ing to the surrender of the lease of Kwangchow-wan. 


Chinese Statement. At the thirteenth meeting of the 
Committee Dr. Koo, by way of rejoinder to the statement 
made by Mr. Hanihara at the twelfth meeting, noted the 
fact, mentioned by Mr. Hanihara, that Japan had 
obtained her leased areas in China not directly from 
China but from other Powers at a considerable sacrifice 
of men and treasure. This, said Dr. Koo, confirmed the 
view of the Chinese Delegation, that the maintenance of 
foreign leased areas in China jeopardizes peace in the 
Far East. He recalled the fact that Russia’s possession 
of Port Arthur and Dalny and Germany’s possession of 
Kaiaochow had brought on two wars which were waged on 
Chinese territory, and resulted in the installation of 
Japan herself in those leased areas. ‘* As to the leased 
territory of Kwantung Province, namely Port Arthur 
and Dalny,’’ he said, ‘‘ its original term will expire in 
1925, and while an extension to 99 years was obtained 
by Japan in 1915, it was obtained in such circumstances 
that the dispute about its validity remains one of the 
most grave outstanding questions between China and 
Japan.’’ 

Dr. Koo then went on to discuss the implications of 
Mr. Hanihara’s remarks as to the relationship between 
the Port Arthur and Dalny lease and the Japanese inter- 
ests in Manchuria.? 


>See ante. 
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Weihaiwei Not Yet Surrendered. Notwithstanding the 
promise made in the Washington Conference, the lease 
of Weihaiwei has not yet been surrendered by Great 
Britain. The delay has been due to the fact that Great 
Britain has attached to the surrender certain conditions 
which China has been unwilling to accept,—at least in the 
form and to the extent desired by Great Britain. These 
conditions have included a promise on the part of China 
that the port may continue to be used as a summer resort 
for British ships of war; that provision will be made for 
the storing and shipping of goods required for the use 
of such ships; that Great Britain shall retain properties 
in the port for such use; that foreign property rights 
shall be safeguarded; that foreigners in the port shall 
be adequately represented in the administration of 
municipal affairs; that China shall indicate a willing- 
ness to link up Weihaiwei with the Hinterland; and, 
finally, that adequate guarantee be given by China that 
the existing system of municipal roads, wharves, police, 
sanitation, ete., will be kept up in an efficient manner.* 


*For the text of a Provisional Agreement reached by an Anglo- 
Chinese Commission on the Rendition of Weihaiwei, but which was 
not approved by the Chinese Government, see the China Year Book, 
1924, pp. 830-837. 


CHAPTER XIX 
CONCESSIONS AND SETTLEMENTS 


Jt elsewhere is shown that the rights of foreigners to 
carry on trade and other pursuits, to hold land, etc., may 
be exercised, except by missionaries, only in the Open 
Ports. It is also shown that within a number of these 
ports it has been provided by treaty that certain areas 
should be delimited for these purposes. These areas have 
come to be known as ‘‘ Concessions ”’ or ‘* Settlements.’’ 


Foreign Residential Areas, Settlements, and Concessions 
Defined. These terms, though often used as synonymous, 
need to be distinguished. Accurately stated, the generic 
term or phrase is ‘‘ Areas Set Apart for Foreign Resi- 
dence,’’ or ‘‘ Foreign Residential Areas ’’; which areas 
include, as distinct types, ‘‘ Concessions ”’ and ‘‘ Settle- 
ments.’’ But these specific terms are each of them very 
commonly used in a generic sense as including all the 
types of urban areas set apart by the Chinese authorities 
for residence by foreigners. As will later appear, the 
International Settlement at Shanghai is usually taken as 
typical of the foreign residential areas properly denomi- 


*The situation in Manchuria under the Sino-Japanese Treaty of 
1915 has already been noted. The term “ Open Ports,” rather than 
“Treaty Ports,’ is here employed, since a number of the ports have 
been opened by China to foreign trade not as a result of treaty 
obligation, but as a voluntary act. 
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nated Settlements. There the area is delimited by boun- 
dary lines, but the land within these limits remains upon 
the registers of the Chinese land office, and the Chinese 
are not disturbed in the possession and occupation of 
any property that they may have in the area. Foreigners 
are not permitted to acquire fee-simple titles to lands 
within the Settlement, but may obtain perpetual leases. 

The foreign residential areas at Hankow are typical of 
the areas properly termed ‘‘ Concessions.’’* There the 
entire areas are severally leased to the foreign Powers 
concerned and an annual land tax is paid by those 
Powers to the Chinese Government. Previously to these 
leases the lands within the concessions were obtained 
from their private owners by expropriation or voluntary 
sales. Foreigners now obtain titles to particular pieces 
of land from the foreign Power concerned through its 
consular authority. The deed is issued by the consular 
official of that Power and is usually taken by the foreigner 
to the consulate of his own nationality for registration. 
This registration, however, as in the case of the Inter- 
national Settlement at Shanghai, is simply a matter of 
record in ease the deed is lost or there is a dispute as to 
its existence or terms. 

In ports in which foreign residential areas have been 
voluntarily opened by the Chinese, that is, without being 
obliged by treaties so to do, foreigners are permitted to 
obtain leases for a period not longer than thirty years of 
lands for residential and business purposes. The Gov- 
ernment of China has taken the ground, though not with- 
out some demur upon the part of the Treaty Powers, 
that in ports opened to foreign trade by Chinese Govern- 
ment decree rather than by treaty, the whole area of the 

>The term “ Concession ” is also used in a wholly different sense 


as the name of a grant made by the Chinese Government to particu- 
lar parties for the construction of a railway or other public work. 
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city should be deemed opened to foreign business and 
residence. 


Land Transfers and Ownership in Concessions and Settle- 
ments. In Shanghai, a foreigner desiring to purchase 
leases obtains from the original Chinese owner the old 
Chinese title deeds and tax receipts. These he takes to 
his Consulate and through that office makes application 
to the Chinese authorities for a leasehold deed in his own 
name. When the new deed has been issued, bearing the 
stamp of the Chinese official in charge of the land regis- 
ters, the old deeds are cancelled. Three copies of the 
new deed are issued, all duly stamped, one remaining in 
the records of the Chinese land office, one in the records 
of the Consulate, and the third retained by the new owner 
of the land. In this procedure the important element is 
that all of the records are Chinese records, and that evi- 
dence of the title reposes in the seal of the Chinese magis- 
trate or Jand officer. The foreign consular record means 
nothing except in ease the foreign owner loses his deed. 

In the Concessions Chinese are not supposed to hold 
lands. In fact, however, they do so by borrowing (usu- 
ally for a financiai consideration) the names of foreign- 
ers. ‘his practice also exists in the International Settle- 
ment at Shanghai.* There, however, a great deal of land 
is held directly by the Chinese, the original titles never 
having been transferred to foreign ownership. 

The reasons leading Chinese to desire to get the titles 
to their lands in the names of foreigners, while reserving 
to themselves the beneficial interests therein, have been 
the following: (1) In ease of family litigation or clan 


* Certain foreign lawyers and other individuals in Shanghai con- 
duct a profitable business by charging Chinese a fee of twenty-five 
dollars for registering their lands in foreigners’ names, and also an- 
nual fees for continuing such registration. 
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levies the Chinese can make it appear that the lands are 
in foreign hands and therefore exempt from assessment. 
(2) By obtaining registration under a foreign name an 
accurate survey and delimitation of boundaries of the 
lands concerned is secured. This has become a very 
important matter in Shanghai where land has become 
quite valuable and is sometimes sold by the foot. The 
old Chinese evidences of title exhibit no exact boundary 
lines, and even as muniments of title are by no means 
satisfactory. During the Taiping rebellion all of the 
magistrates’ records were destroyed and were replaced 
by certificates issued by the new authorities, which, on 
their face, simply indicated that the holder held title to 
so many mou of land. Many of these certificates were 
counterfeited so that a landholder could not be sure that 
the certificate which he held was genuine. The surveys 
following foreign registration have settled once for all 
both boundaries and titles. 


China’s Sovereignty Not Surrendered. In no cases are 
these concessions or settlements taken from under the 
sovereignty of China. The foreigners living within them 
are entitled to only those extraterritorial rights and privi- 
leges to which they are entitled anywhere else in China, 
and the Chinese living within these areas are likewise in 
no way removed from the jurisdiction of the native courts 
or other Chinese governmental organs.* Thus, within the 
settlements or concessions there should function the 
same judicial tribunals that function outside of them, 
the foreign consuls taking jurisdiction in cases in which 
their nationals are defendants, and the Chinese native 
courts taking charge when Chinese are defendants. So 


*As an exception to this statement see p. 533 as to the status 
of Chinese within the settlements at Shanghai. This, however, is an 
exception of practice rather than of treaty or legal right. 
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also foreigners holding real estate in those areas pay 
the ordinary land tax to the Chinese Government. 

In corroboration of the statement that settlements and 
concessions remain under Chinese political sovereignty, 
may be quoted Article I of the Sino-American Treaty of 
1858, which reads as follows: 


His Majesty the Emperor of China being of opinion that in 
making concessions to the citizens or subjects of foreign powers 
of the privilege of residing on certain tracts of land or resorting 
to certain waters of that empire for purposes of trade, he has by 
no means relinquished his right of eminent domain or dominion 
over the said lands and waters hereby agrees... It is further 
agreed that if any right or interest in any tract of land in China 
has been or shall hereafter be granted by the Government of 
China to the United States or their citizens for purposes of trade 
or commerce, that grant shall in no event be construed to divest 
the Chinese authorities of their right of jurisdiction over persons 
and property within said tract of land, except so far as that right 
may have been expressly relinquished by treaty. 


As a typical treaty provision defining the rights of 
foreigners in the Treaty Ports may be quoted the follow- 
ing from Article III of the Sino-American agreement of 
1903: 


Citizens of the United States may frequent, reside, carry on 
trade, industries and manufactures, or pursue any lawful avoca- 
tion, in all the ports or localities of China which are now open 
or may hereafter be opened to foreign residence and trade; and, 
within the suitable localities at those places which have been or 
may be set apart for the use and occupation of foreigners, they 
may rent or purchase houses, places of business, and other build- 
ings, and rent or lease in perpetuity land and build thereon. 


It is not to be understood that foreigners are permitted 
to reside only within the limits of the concessions or set- 
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tlements as fixed by treaties or other understandings 
with the Chinese Government; upon the contrary, the 
entire areas of most of the Ports are open to them for 
residence, and this right is very largely made use of. 
Reciprocally, many Chinese are found residing within the 
concessions. As to their right thus to do, we find the 
American Secretary of State writing, on November 30, 
1908, to the American Minister at Peking, as follows: 


Since this Government has asserted that American citizens are 
entitled to reside and hold land, not only within the settlements 
which have been delimited at certain open cities in China, but 
within these cities themselves, the department considers that the 
exclusion of Chinese from these international settlements at 
treaty ports would be unwarranted, and would go far to justify 
the Chinese in their contention, which we have never accepted, 
that Americans and other foreigners are not entitled under the 
treaties to reside within the so-called native cities, but should be 
confined within the limits of their concessions.® 


Governing Powers in Concessions. The significance of 
a concession or settlement at a Treaty Port, then, comes 
down to this: that permission is given by the Chinese 
Government to the foreigners concerned, to set up and 
maintain local governmental, or, more exactly, local ad- 
ministrative agencies for police purposes, sanitation, 
making of roads, building regulations, ete. The admin- 
istrative organs, created for carrying out these public 
purposes, levy taxes, the proceeds of which, must, how- 
ever, be devoted exclusively to the performance of these 
local administrative tasks. They may not be levied for 
any other purpose. 

In these respects the governing bodies in the settle- 
ments and concessions very much resemble the city gov- 


°U. S. For. Rels., 1908, p. 123. 
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ernments of America. They are, however, distinguished 
from them in the important respect that, as has been 
already suggested, they are administrative rather than 
political bodies. They have no standing as agencies, for 
local purposes, of the sovereign state from which, by 
municipal charter, American cities derive legal powers 
to take action and to issue rules that have the force of 
law. . 

While they have authority to maintain police forces, 
the members of which may make arrests, they have no 
power to establish courts for the enforcement of the ad- 
ministrative rules which they issue—all judicial proceed- 
ings must be before the consular courts.® 


Legal Basis of Administrative Ordinances. There is, 
indeed, great difficulty in finding a satisfactory logical 
basis for ascribing any legally controlling force to the 
rules and regulations issued by the governing authorities 
of the concessions and settlements, for they are not is- 
sued in pursuance of a delegated legislative authority 
derived from a sovereign legislative source. This diffi- 
culty was recognized by the American Secretary of State, 
who, writing to the American Minister at Peking, March 
7, 1887, said: 


The question which you suggest as to the authority of the con- 
sul-general at Shanghai to enforce the ordinances of the munici- 
pality against citizens of the United States is not without diffi- 
culty. Under Section 4086 of the Revised Statutes of the United 
States, consuls of the United States in China are empowered to 
exercise criminal and civil jurisdiction in conformity with the 
laws of the United States. It is provided, however, that when 
those laws are not adapted to the object, or are deficient in the 


* Or, in the case of Englishmen, before the Supreme Court of China, 
or of Americans before the United States Court for China. 
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provisions necessary to furnish suitable remedies, the common 
law and the law of equity and admiralty shall be extended to the 
persons within the consul’s jurisdiction; and if neither the com- 
mon law [nor the law] of equity or admiralty, nor the Statutes 
of the United States, furnish appropriate remedies the ministers 
in the countries, respectively, to which the statute applies shall, 
by decrees and regulations which shall have the force of law, 
supply such defects and deficiencies. 

The last clause, in respect to decrees and regulations, has been 
construed by the department to confer upon the ministers in 
question the power to regulate the course of procedure and the 
forms of judicial remedies rather than any general legislative 
power for the definition of offenses and the imposition of penal- 
ties for their commission. It is true that opinion has been divided 
on this point. Mr. Attorney-General Cushing held that the power 
given to the commissioner of the United States in China to make 
‘‘deerees and regulations’’ which should have the force of law 
gave him the power to legislate in certain respects for citizens of 
the United States in China, and ‘‘to provide for many eases of 
eriminality which neither Federal statutes nor the common law 
could cover.’’ (7 Op. 505.) The disposition, however, of this 
department has been to restrict the legislative power of the 
minister to the regulation of the forms and course of judicial 
procedure, it not being regarded as desirable or proper to au- 
thorize the exercise of so great a power, while it was so much in 
doubt, as that of criminal legislation. 

But the ordinances of the municipality of Shanghai, although 
dependent for their operation as to citizens of the United States 
upon the approval of the minister of this Government in China, 
are conceived to present in one aspect a different question from 
that of the power of the minister of the United States as to erimi- 
nal legislation. The municipality of Shanghai is understood to 
have been organized by the voluntary action of the foreign resi- 
dents [of certain nationalities], or such of [those residents] as 
were owners or renters of land, for the purpose of exercising such 
local powers for the preservation of the order and morals of the 
community as are usually enjoyed by municipal bodies. In the 
United States, where government is reduced to a legal system, 
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these powers of local police rest on charters granted by the su- 
preme legislative authority of the State; but it is not difficult to 
conceive of a case in which a community outside of any general 
system of law might organize a government and adopt rules and 
regulations which would be recognized as valid on the ground of 
the right of self-preservation, which is inherent in people every- 
where. 

In this light may be regarded the municipal ordinances of 
Shanghai. The foreign settlement not being subject to the laws 
of China, and the legal systems of the respective foreign powers 
represented there being not only dissimilar inter se, but insuffi- 
cient to meet the local needs, it became necessary for the local 
residents interested in the preservation of peace and order to 
supply the deficiency. 

American citizens residing in Shanghai enjoy, in common with 
other persons composing the foreign settlement, all the rights, 
privileges, and the protection which the municipal government 
affords; and as they go there voluntarily and presumptively for 
the advancement of their personal interests, they may reasonably 
be held to observe such police regulations as are not inconsistent 
with their rights under the laws of the United States. It is true 
that this reasoning is not conclusive as to the strict legal author- 
ity of the consul-general of the United States to enforce such 
regulations; but, taken in connection with the fact that at present 
American citizens in Shanghai are not subject to any judicial 
control except that of the consul-general of the United States, it 
affords a basis upon which his enforcement of the municipal regu- 
lations may be justified. 

It is important to observe that the jurisdiction of consuls of the 
_ United States in China is very extensive, including not only the 
administration of the laws of the United States, and the law of 
equity and admiralty, but also of the common law. The consular 
courts have, therefore, what the courts of the United States gen- 
erally have not—common law jurisdiction in criminal cases. It 
is true that this jurisdiction is difficult, indeed incapable, of exact 
definition, but it implies the power to enforce rules which are not 
to be found on the statute books of the United States, and which 
ean be ascertained only by the application of the general princi- 
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ples of the common law to special cases and conditions. In respect 
to matters of local police, a fair measure and definition of the law 
may be found in the regulations adopted by the municipality in 
aid of and supplementary to the general juridical systems of the 
foreign powers. Such a process, while maintaining the peace and 
order of the community, tends to consolidate the local administra- 
tion of law.” 


Classes of Concessions and Settlements. Having con- 
sidered certain characteristics common to all the conces- 
sions and settlements in China, we are now in a position 
to mention the respects in which these foreign municipal 
areas at the different treaty ports differ from one an- 
other. Classified by these differences, they fall, accord- 
ing to Morse, into four classes, two of these classes, how- 
ever, being represented each by but a single example. 

1. In the first class we may place the concessions at 
Tientsin, Hankow, Kiukiang, Newchang, Canton, and 
other ports, covering areas leased in perpetuity to par- 
ticular Powers by the Chinese Government, these areas 
being divided into lots, the sub-leases to which are sold, 
and from the proceeds roads built, river banks 
‘** bunded ’’ and other public improvements made. In 
these concessions the consul of the nation holding the 
concessional lease is the chief official. In the British con- 
cessions he is aided by a municipal council elected or 
nominated by the foreign taxpayers or holders of the 
sub-leases. 

2. The ‘‘ International ’’ and French settlements at 
Shanghai are in a class by themselves. They include 
areas set apart for foreign residence and trade by the 
Chinese Government but not leased to the foreign 
powers concerned. Deeds to interests in lands within 


"Quoted in Moore’s Digest of International Law, U, 648. 
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these areas are therefore issued by and registered with 
Chinese territorial authorities.® 

3. As an illustration of the third class of concessions, 
those at the port of Chefoo may be described. ‘‘ Here,’’ 
says Morse, ** there is neither concession nor settlement, 
in the sense of an administrative municipality, but since 
the opening of the port the entire promontory of Yentai, 
which projects into the harbor, has been more or less 
tacitly, and without any formal agreement, reserved for 
occupation as a foreign quarter. The residents have 
bought their own land, have made their own winding 
roads, and have maintained cleanliness and order mainly 
through the force of public opinion. They have assessed 
themselves and have expended their assessments through 
a headless committee, but have no official status as a self- 
governing administrative body.’’ ® 

4. The fourth class of concessions may also be de- 
seribed by giving an example—that of Yochow. Again 
we will quote from Morse: ‘‘The municipal plan adopted 
at Yochow is one which has been introduced at some other 
ports. The Chinese government expropriated the land 
required for an ‘ international settlement,’ laid out roads 
and sold the lots by auction, reserving an annual ground 
rent of a substantial amount; wharfage dues, moderate 
in amount, are levied; municipal work and police are 
under the joint control of the Yochow territorial Taotai 
and the Commissioner of Customs; all expenses are at 
the charge of the Chinese government, and the community 
is burdened neither with further taxation nor with the 
task of governing; in the event of further taxation becom- 
ing necessary, it will be under the control of a represent- 
ative body. The population of Yochow is 20,000, and the 


8 See the next chapter for a more detailed account of the Shanghai 
Settlements. 


°Trade and Administration of China, p. 221. 
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‘treaty port’ is five miles distance, at a point where 
alone a safe anchorage could be found.’’ *° 


Legation Quarter at Peking. Asa result of the Boxer 
outbreak in 1900 the Treaty Powers found it necessary, 
for the protection of their Legations at Peking, to obtain 
certain rights in addition to those ordinarily enjoyed by 
diplomatic representatives in foreign lands. 

In a Protocol annexed to a note of January 16, 1901, 
China recognized the right of each Power to maintain a 
permanent guard for the protection of its Legation in the 
area or ‘‘ Quarter ’’ in Peking set apart for the use of 
the Legations. In the Final Protocol of September 7, 
1901, the limits of this Quarter were defined, and by 
Article VII it was declared that: 


The Chinese Government has agreed that the quarter occupied 
by the Legations shall be considered as one specially reserved for 
their use and placed under their exclusive control, in which 
Chinese shall not have the right to reside and which may be made 
defensible. 


By a Protocol, under date of June 13, 1904, drawn up 
by the Diplomatic Body at Peking, a series of regulations 
regarding the use and occupation of land and roads 
within the Legation Quarter and of the glacis surround- 
ing it was drawn up and the declaration made that the 
Representatives of the Powers would proceed to draw 
up a plan of general government for the police and con- 


* Trade and Administration of China, p. 231. See Chapter VIII of 
this valuable work, entitled “The Provinces and Other Treaty Ports,” 
for an account of the various “Settlements” and “ Concessions ” 
existing in China. 

“For the delimitation of the Legation Quarter, see Annex No. 14 
to the Final Boxer Protocol of 1901. See MacMurray, p. 278, in 
which a note to Article VII gives a translation of the Protocol of 
the Diplomatic Body regarding the Legation Quarter. 
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trol of the roads of the area and submit it for approval 
to their respective Governments. And, furthermore, that 
they would take steps to obtain the necessary authority 
to enforce these regulations upon their nationals, and to 
oblige them to pay the taxes intended to insure the 
service of the police and the maintenance of the roads. 


% Article X of the Sino-Japanese treaty of 1903 provides as follows: 

“The High Contracting Parties agree that in case of and after the 
complete withdrawal of the foreign troops stationed in the province 
of Chihli and of the Legation guards, a place of international resi- 
dence and trade in Peking will be forthwith opened by China itself. 
The detailed regulations relating thereto shall be settled in due time 
after consultation.” 

In pursuance of this engagement an understanding was arrived at 
which was embodied in Annex 6 of the treaty of 1908. 

In this Annex, the Chinese agreed that after the withdrawal of 
the troops as provided for in the treaty itself, “a place in Peking 
outside the Inner City, convenient to both parties and free from 
objections, shall be selected and set apart as a place where mer- 
chants of all nationalities may reside and carry on trade. Within 
the limits of this place merchants of all nationalities shall be at 
liberty to lease land, build houses and warehouses, and establish 
places of business; but as to the leasing of houses and land belonging 
to Chinese private individuals, there must be willingness on the part 
of the owners, and arranged without any force or compulsion. All 
roads and bridges in this place must be under the control and juris- 
diction of China. Foreigners residing in this place are to ob- 
serve the municipal and police regulations on the same footing 
as Chinese residents and they are not to be entitled to establish a 
municipality and police of their own within its limits except with 
the consent of the Chinese authorities. When such place of inter- 
national residence and trade shall have been opened and its limits 
properly defined, the foreigners who have been residing scattered 
both within and without the city walls shall all be required to remove 
their residence thereto, and they shall not be allowed to remain in 
separate places and thereby cause inconvenience in the necessary 
supervision by the Chinese authorities. The value of the land and 
buildings held by such foreigners shall be agreed upon equitably and 
due compensation therefor shall be paid. The period for such 
removal shall be determined in due time and those who do not remove 
before the expiry of this period shall not be entitled to compen- 
sation.” 
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Administration of the Legation Quarter. A very infor- 
mal method of regulating the affairs of the Legation 
Quarter has been arranged by the various Diplomatic 
Representatives. There is appointed by them a Com- 
mission which levies taxes for the maintenance of roads 
and bridges and the employment of a corps of policemen, 
who, though Chinese, are employed and paid by the Lega 
tions, wear a special uniform, and are not under the con- 
trol of the Peking authorities. The Commission has little 
power of its own; that is, it takes administrative action 
in each case only within the scope of the specific author- 
ization given it by a unanimous vote of the Diplomatic 
Body or council of the heads of the several foreign 
Legations. 


The foregoing undertaking, it will be observed, was made by the 
Chinese Government to the Imperial Japanese Commissioners, and a 
point might therefore be raised as to the extent to which the Chinese 
are bound by its provisions to the other treaty powers. Insofar as 
the undertaking creates rights or privileges the nationals of the 
other Powers would be entitled to them under the operation of the 
Most-Favored-Nation principle. But insofar as there is a declaration 
that all foreigners must move into this settlement after it is created, 
the right to require this would be an exercise of China’s sovereignty. 

As yet there has been no withdrawal of foreign legation troops and 
legation guards, so that no obligation upon the part of China to 
establish this foreign area in Peking has accrued. 


APPENDIX TO CHAPTER XIX 
TIENTSIN 


The following succinct statement of concessional conditions at 
Tientsin is given by Morse, The Trade and Admimustration of 
China, p. 216: 


Tientsin is rich in ‘‘concessions’’ for residence and foreign 
trade, having no less than thirteen—viz., British (1860), British 
Extension (1897), British Extra-mural Extension (1900), 
French (1861), French Extension (1900), American (granted in 
1861, but at once abandoned and in 1902 added to the British 
Concession), German (1895), German Extension (1901), Japa- 
nese (1896), Japanese Extension (1900), Austro-Hungarian 
(1902), Italian (1901), Russian (1900), and Belgian (1902). 
The last four and the various extensions, except the British, date 
from 1900 and later. The original concession, the British, dating 
from 1860, is held under a lease in perpetuity to the British Gov- 
ernment, a small ground-rent being reserved to show the ultimate 
sovereignty of China. The area was divided into lots, the leases 
of which were sold to provide for roads and bunding, and which 
are held under a ninety-nine years’ lease granted by the British 
Government, the annual rental being the due proportion of the 
reserved ground-rent. The Consul is ex officio the ruling func- 
tionary ; all actions of the Municipal Council, elected by vote of 
the ‘‘land-renters,’’ being submitted for his approval, and the 
annual ‘‘town meeting’’ or any special meeting being held under 
his presidency. The residence of Chinese on the concession being 
prohibited, otherwise than as servants of the foreign residents, 
the Consul has jurisdiction over all questions of landed property, 
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and over all other questions in which a non-British European is 
not defendant. The Consul, as representative of his government, 
is de jure ruler of the concession ; but, in conformity with English 
practice, he actively intervenes only in a crisis, and ordinarily 
the duly-elected Municipal Councillors are de facto rulers of a 
self-constituted little republic. In the other concessions nomina- 
tion, and not election, decides the choice of councillors. For the 
French concession the Municipal Council consists of the Consul 
as ex officio President, the six land-owners paying the highest 
taxes, and the three tenants paying the highest rent. Germany 
in 1897 contracted with a commercial syndicate to develop and 
administer her concession; and in 1895 the Reichstag passed an 
enabling Act to allow self-government when desired. On the 
Japanese, Russian, Belgian, and Italian concession the Consul 
is sole administrator. On the Austro-Hungarian concession there 
is little if any Austrian or Hungarian interest, the land-owners 
and inhabitants being Chinese; and here the power is vested in 
an Administrative Secretary, nominated by the Consul, and in 
six of the leading Chinese residents, also nominated. Of the 
Extensions, the French, German and Japanese are merely exten- 
sions of the original concessions, held in the same way under 
lease In perpetuity to the foreign power. In the British Exten- 
sion, which was the first, a different principle was followed. The 
soil remains Chinese, and title-deeds are sealed and issued by the 
Chinese authorities as at Shanghai, and as at Shanghai it is only 
administrative funections—taxing, works and police—which are 
delegated by the sovereign power. The Municipal Council, in its 
corporate capacity, and the ‘‘land-renters’’ of the British Con- 
cession own a considerable portion of the land in its extension, 
and the Municipal Council of the extension is composed of the 
members elected to the Municipal Council of the concession, ex 
officio, and four others elected ad hoc. This makes it possible, 
while having separate budgets, to carry on the administrative 
work of the two areas with a staff common to both. In the 
foreign residential section of Tientsin, with a total area of 3,550 
acres, of which 28 per cent. is in the Russian Conecession,, we have 
thus six distinct forms of government under eight European 
powers. 


CHAPTER XX 


THE SHANGHAI F‘OREIGN SETTLEMENTS 


Because of the tmportance of the Foreign ‘‘ Settle- 
ments ’’ in Shanghai it is desirable to give a brief and 
specific account of their status and governing powers.* 

The right of foreign traders to reside and carry on 
trade at Shanghai, as well as the other Treaty Ports 
opened at the time, was granted, by China, to British 
subjects, as has been earlier pointed out, by Article II 
of the Treaty of Nanking of 1842. This Article read: 


His Majesty, the Emperor of China, agrees, that British sub- 
jects, with their families and establishments, shall be allowed to 
reside, for the purpose of carrying on their mercantile pursuits, 
without molestation or restraint, at the cities and towns of Can- 
ton, Amoy, Foochowfoo, Ningpo, and Shanghai. 

And Her Majesty, the Queen of Great Britain, ete., will ap- 
point Superintendents, or Consular Officers, to reside at each of 
the above named cities or towns, to be the medium of communica- 
tion between the Chinese authorities and the said merchants, and 


*The information upon these points is largely taken from the 
account given by Kotenev in his valuable treatise Shanghai: Its 
Mixed Court and Council, published in 1925. Also may be consulted 
the article Shanghai: A City Ruled by Five Nations, by J. P. Davis 
in Current History, August, 1926. (Mr. Davis was formerly Admin- 
istrative Consul in the American Consulate General at Shanghai) ; 
the article “The Status of the Shanghai Municipality,” by R. S. Gun- 
dry, in the Journal of Comparative Legislation, January, 1920; and 
Morse’s Trade and Administration of China, pp. 244-248. 


oll 
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to see that the just duties and other dues of the Chinese Govern- 
ment, as hereafter provided for, are duly discharged by Her 
Britannic Majesty’s subjects.’ 


By the Supplementary Treaty of 1843 (Article VII) it 
was provided that the grounds and houses, and the rent 
or prices therefor, to be occupied by the British traders 
should be fairly and equitably arranged for, without exac- 
tion on either side, at the prevailing rates; that such 
premises should be set apart by the local Chinese officials 
in communication with the British Consul, and the num- 
ber of houses built or rented reported by the Consul 
annually to the local Chinese officials ‘‘ for the informa- 
tion of their respective Viceroys and Governors, but the 
number cannot be limited, seeing that it will be greater 
or less according to the resort of merchants.’’ * 

By the Sino-British Treaty of 1858 (Article XII) it 
was again provided that premises needed by British sub- 
jects should be acquired by agreements with their owners 
at equitable and prevailing rates, but there was still no 
provision made as to what sort of municipal or other 
local government should be established over the areas 
thus set aside for foreign settlement. 

In Shanghai the lands for foreign Settlement, because 
of difficulties arising out of Chinese law, were acquired in 
the form of perpetual leases subject to the annual pay- 
ment of the Chinese land tax. 

The Government by the foreigners of the Settlements 
at Shanghai thus obtained has, for the most part, been 
provided for by what have been known as ‘‘ Land Regu- 
lations,’’ issued by the Consuls and, in some eases, ap- 
proved by the Chinese local authorities. 


* Hertslet’s China Treaties, vol. I, p. 15. 
* Maritime Customs Treaties, 2nd. ed., vol. I, p. 892. 
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The first set of these Regulations were issued in 1845, 
and, inter alia, provided that, before individuals of any 
nation could acquire lands or build houses within the 
limits of the Settlement, application would have to be 
made to the British Consul and his approval obtained. 
This position, which was also that of the French Consuls 
within the areas settled by their countrymen, led to con- 
troversy with the nationals of other Powers, and espe- 
cially with the Americans, who claimed that, under their 
treaties with China, they had equal rights with the 
British, and, for authority to act, needed to consult only 
their own Consuls; and this view, which would seem to 
have been quite correct, was finally admitted in the new 
code of Municipal Regulations issued in 1854, and ap- 
proved by the British, French and American Ministers 
at Peking.* 

The Land Regulations of 1845 made no definite pro- 
vision for the municipal government of the foreign Set- 
tlements—or rather Settlement, for, at this time, the 
French and so-called International Settlements at Shang- 
hai had not received separate organizations. The Regu- 
lations of 1854, however, did make some provision for the 
government of the Settlement through an _ elected 
Municipal Council. It is, furthermore, to be observed 
with regard to these Regulations that they did not forbid 
Chinese from acquiring domicile in the Settlements as 

had the Regulations of 1845. 
_ Speaking of the Regulations of 1854, Kotenev says: ° 


*The Land Regulations of 1845 had not been submitted to the 
Ministers at Peking. On the other hand, they had been submitted to 
the Chinese local authorities for approval which was not the case 
with the Regulations of 1854. 

As to the controversy between the British and Americans as to 
the requirement that American deeds should be registered with the 
British Consul, see Dennett, Americans in Eastern Asia, Chapter X. 

O07 .S Ct... D9; 
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Contrary to the method of composition of the Land Regula- 
tions of 1845, the Chinese Imperial Government, through its 
local representatives, was not invited to participate in the pro- 
jected reform, which was considered an absolutely private affair 
of the foreign community and offered as a fait accompli. 

These Regulations were placed before a pubiie meeting on 
July 11 at the British Consulate, held under the auspices of the 
three Consuls, the Committee of Roads and Jetties was dissolved 
and a Municipal Council for the Three Settlements elected. Thus 
the separate Commissions (American, French, and British) were 
combined and placed under a homogeneous municipal adminis- 
tration, binding upon all the foreigners alike. 

The views expressed at this meeting by the Consuls present 
disclosed that the system of consul-guardianship, adopted first 
aS a principle of governing the various Settlements, was far from 
being satisfactory in every respect, and particularly in regard 
to the legal status of the foreign communities. 

The critical situation of the country, with insurrection and 
eivil strife close at the door of the Concession [the Tai Ping 
Rebellion was then raging] bringing in thousands of refugees, 
imperatively necessitated the determination of the rights of the 
foreign communities and the formation of a body capable of 
lending legal sanction to measures essential for its security and 
the taking of legal action against the violators of public peace 
and order. 

Thus, besides ordinary municipal functions, the Shanghai 
Municipality had to protect the lives and property of its citizens 
from sources of disquiet and danger within and without the 
Settlement and to legalize and regulate the stern measures hith- 
erto exercised ky naval and civil authorities. It was necessary 
to create a police force and to introduce some primitive but 
indispensable rules for the observation of public health, which 
apparently was endangered by the influx of refugees. 


It would seem that at this time the view was widely 
held that the Settlement constituted an enclave entirely 
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removed from Chinese jurisdiction, much as diplomatic 
premises are held to have an ex-territorial status.° 

This view has not prevailed except to the extent of 
maintaining that the Settlement constitutes ‘‘ neutral ’’ 
territory with regard to the civil wars which, from time 
to time, have been waged in China, and, as incidental to 
this, the authorities have not only refused to allow bellig- 
erent troops to enter its borders, but have permitted 
the Settlement to be utilized as an asylum for political 
refugees. However, the Settlement has insisted upon its 
right, which it has several times exercised, to refuse to 
receive persons whose presence it deems undesirable and 
also to expel such persons after they have entered its 
borders. 

In this connection it may be noted that various of the 
Legations at Peking have given asylum within their 
quarters to political refugees. Noteworthy instances of 
this were the harboring of General Hsu Shu-tseng and 
other Anfu leaders by the Japanese Legation in 1920; 
and of General Chang Hsun by the Dutch Legation. 

As a matter of treaty right it is difficult and perhaps 
impossible to sustain this claim of the Settlements and 
Concessions of the right to grant asylum, or, indeed, to 
demand that their areas remain free from all belligerent 
operations in times of civil war, but what lack there is 
of legal or treaty right has been largely supplied by 
custom acquiesced in by the Chinese authorities.’ 

At a conference of the Diplomatic Body at Peking, held 
in 1864, the following principles were declared: 


* Indeed, the proposal was at one time mooted to have the Settle- 
ment declared a “ Free City.” Cf. Kotenev, Op. cit., p. 12. 

™There remains, of course, the more fundamental or theoretical 
question as to whether derogations of sovereign or territorial rights 
can be validated by other than specific and explicit consent upon the 
part of the Power whose rights are diminished. 
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1. That whatever territorial authority is established, it shall 
be directly derived from the Chinese Imperial Government 
through foreign Ministers. 

2. That such shall not extend beyond simple municipal mat- 
ters, roads, police, and taxes for municipal objects. 

3. That Chinese not actually in foreign employ shall be wholly 
under the control of Chinese officers, as much as in the Chinese 
city. 

4, That each Consul shall have the government and control of 
his own people, as now the municipal authorities simply arrest 
offenders against the public peace, hand them over, and prosecute 
them before their respective authorities, Chinese and others as 
the case may be. 

5. That there shall be a Chinese element in the municipal 
system to whom reference shall be made, and assent obtained to 
any measure affecting the Chinese residents.® 


The Land Regulations of 1869. These principles did not 
wholly meet the wishes of the foreigners in the Settle- 
ment, especially as to the right of the Chinese authorities 
to levy taxes within the Settlement and as to the partici- 
pation of Chinese in its Government. In result there was 
promulgated, in 1869, a new set of Land Regulations, 
which since that time have furnished, with some few 
changes, later to be noticed, the provisions in accordance 
with which the affairs of the International Settlement 
have been conducted. 

These Regulations which received the approval of the 
Diplomatic Body at Peking were not drafted in collabo- 
ration with the Chinese authorities or submitted to them 
for approval, and make no provision for participation by 
the Chinese in the Government of the Settlement. 

They provide for a Municipal Council of Nine Members 
annually elected by the rate-payers, and various executive 


§Parl. Papers, China. No. 8, 1864, p. 146. Quoted by Kotenev, 
op. cil., p. 14. 
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agencies which are subject to the Council. The rate- 
payers meet annually, or at other times when emergencies 
arise which require action upon their part. In these an- 
nual meetings they elect the members of the Council, 
receive and approve reports from that body, adopt, with 
or without amendments, the budget for the next year, and 
propose by-laws or amendments to the Land Regulations 
which, before becoming valid, must receive the approval 
of the Diplomatic Body at Peking. The Chairman of the 
Council is, to all intents and purposes, the Mayor of the 
Settlement. He is also the civil commandant of the 
Volunteer Corps of the Settlement. In addition to this 
military body which is recruited by voluntary enlistment 
and called into the field only in emergencies, there is a 
considerable police force maintained by the Settlement. 
In this force, which is officered by foreigners, are several 
hundred Sikhs obtained from the British Indian army, 
and more than a thousand Chinese. 

Outside of, and, in a sense, above, these municipal 
agencies there is the Consular Body, composed of the 
foreign Consuls stationed at Shanghai, which has general 
care and oversight of the welfare of the foreigners resi- 
dent in the Settlement, and especially, of course, of their 
trade interests, and which acts as the organ for dealing 
with the Chinese authorities and for communicating with 
the home Governments of the Treaty Powers. Mr. T. F. 
Millard, writing in the New York Times ® gives the fol- 
lowing account of the actual control exercised by the 
foreign Consuls over the affairs of the Settlement, as 
distinguished from the influence which, in theory, they 
are authorized to exert: 


In theory, the Government of the International Settlement is 
subordinate to the consular officials of the powers here; in fact, 


* July 30, 1925. 
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the Municipal Council is independent of the Consuls and of the 
diplomatic body, and is almost independent of the home Govern- 
ments. 

That status quo is observed chiefly because of psychology. As 
long as the Chinese believe that back of the Municipal Council 
is the consular body, and back of the consular body is the diplo- 
matic corps, and back of the diplomatic corps are the armies and 
navies of the powers, they are circumspect in dealing with the 
Council. 

Actually, in many matters the Chairman of the Council treats 
directly with the Chinese Government through its Commissioner 
of Foreign Affairs in Nantai, and also with local Chinese officials. 
In all cases where it is possible, local issues and questions are 
adjusted without reference to the Consuls and diplomats. 

This semi-independence of the settlements from the supervi- 
sion and authority of the consular and diplomatic bodies has 
come about gradually and because of practical need. In theory, 
all consular and diplomatic officials in China have an equal 
status. Consequently here in the International Settlement of 
Shanghai a Consul of Cuba or Norway or Peru or Mexico or 
Soviet Russia is the equal of the Consuls-General of Great 
Britain, the United States and Japan—the real powers in the 
Pacific and with extensive vested interests and many nationals in 
China. 

On that theory (which at times is advanced plausibly by the 
Consuls of minor nations) it would be possible for a combination 
of minor Consuls (or diplomats at Peking) to overrule decisions 
of officials of the major powers and to determine actions of the 
Settlement Government on important and far-reaching matters. 

As things are that authority never could or would be admitted ; 
and the Council would refuse to act under it. Therefore, the 
theory falls to the ground in fact, while such of its fictions as 
still are psychologically useful are preserved outwardly. 


It was just before the adoption of the Land Regula- 
tions of 1864, namely, in 1863, that the American Settle- 
ment, known as Hongkew, became amalgamated with the 
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British Settlement so as to constitute what has since been 
known as the International Settlement.” 

In 1881 the Regulations of 1869 were revised in some 
respects by the rate-payers and submitted to the Diplo- 
matic Body at Peking for approval, which approval, how- 
ever, was not formally given until 1898. It was by the 
changes thus made that return was had to the earlier 
practice of submitting the Regulations to the Chinese 
authorities for their approval. This was deemed desir- 
able in order that the authority of the Settlement gov- 
erning bodies over nationals of the Non-Treaty Powers 
as well as over the Chinese living within the Settlement 
might rest upon a more certain basis. 

As has been pointed out in the preceding chapter, the 
establishment of a genuine legal right upon the part of 
the Municipal Council to exercise authority over even 
the British and American nationals in the Settlement 
was not an easy matter. However, though with some 
difficulty as regards legal logic, the legal status and 
powers of the Municipal Council were upheld in 1865 by 
the British Supreme Court for China, and by the French 
and American Consuls-General.* So far as the author 
knows, no case has been appealed to the home courts of 
the Treaty Powers in order to obtain from them a final 
decision as to the legality of the regulations that are en- 
forced in the Settlement. 


Chinese Participation in the Government of the Shanghai 
International Settlement. The question whether the 
Chinese, who greatly outnumber the foreigners in thé 


1 For the text of the definitive determination of the boundaries of 
Hongkew, see Annex I to the List of Treaties issued by the United 
States Government in pursuance of Article I of Resolution XI of the 
Washington Conference. 

1 For an account of the cases in which this was done, see Kotenev, 
op. cit., pp. 17-22. 
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International Settlement and own a considerable pro- 
portion of the property therein, should be allowed to par- 
ticipate in the government of the Settlement, and, if so, 
to what extent, has existed since almost the origin of the 
Settlement, but has been rendered much more acute dur- 
ing the last few years by reason of the growth of nation- 
alism in China and the consequent feeling of irritation 
upon the part of the Chinese against anything that denies 
to them full self-governing powers. 

Since 1920 there has existed in Shanghai an organiza- 
tion known as the Chinese Rate-payers’ Association which 
elects the members of an Advisory Committee, but, as its 
name indicates, this Committee has no controlling or 
even participating voice in determining the policies of the 
governing bodies of the Settlement. 

As will presently be shown, the Chinese, at the Paris 
Peace Conference of 1919, gave voice to their dissatisfac- 
tion at being excluded from participation in the govern- 
ment of the Concessions and Settlements, but obtained no 
action upon the part of the Treaty Powers. 

At the annual meeting of the rate-payers of the Shang- 
hai International Settlement in 1920, a resolution pro- 
viding for Chinese representation in the Municipal Coun- 
cil was defeated by a large majority. 

After the Shanghai Event of May 30, 1925, when a 
number of Chinese were killed and many others wounded 
by the police of the Settlement, thirteen demands upon 
the foreign Powers were framed by the Shanghai Chinese 
Chamber of Commerce and approved by Chinese guilds, 
labor organizations, student associations, etc., and among 
these demands was one providing that, 


The Chinese may participate in the Municipal Council and 
rate-payers’ meetings. The rate-payers’ representation in the 
Council shall be in proportion to the amount of rates payable 
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and paid to the municipal revenues, and the qualifications for 
franchise of the Chinese shall be similar to those of the for- 
elgners. 

For the purpose of the franchise, distinction shall be made as 
to the beneficial and trust (or legal) interests of property, with 
the beneficial interest. The right of franchise shall accompany, 
and in the case of the trust interest such right shall be exercised 
by the beneficial owner thereof. 


No immediate results followed from these demands, 
but it is correct to say that, from the time of their pres- 
entation, it was recognized by the foreigners living in 
the Shanghai Settlements that some concession would 
have to be made in the near future to the wishes of the 
Chinese with regard to their participation in the govern- 
ment of the Settlement. This belief found expression at 
the annual meeting of the rate-payers, held April 14, 
1926, at which the following Resolution was carried by 
an almost unanimous vote: 


That in the opinion of this meeting the participation of 
Chinese residents in the Government of the Settlement is desir- 
able; and that the Council is hereby authorized and instructed 
to make forthwith representation to the Powers concerned with 
a view to securing the addition of three Chinese Members at an 
early date. 


It will be observed that this Resolution does not specify 
as to the manner in which these Chinese representatives 
are to be appointed or elected. At the time of the present 
writing, no final action has followed from this Resolu- 
tion, but 1t may be said that it is evident that the Chinese 
will not be satisfied with the representation thus pro- 
vided for, falling so far short as it does from the demands 
which they had presented in the summer of 1925. How- 
ever, the author understands that the Diplomatic Body 
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at Peking has approved the proposal that three Chinese 
representatives shall sit in the Shanghai Municipal Coun- 
cil and that the Senior Consul General at Shanghai has 
so notified the Shanghai Chinese Chamber of Commerce. 

One final poimt deserves to be mentioned. The real 
determining voice as to what forms of government shall 
prevail in the Settlements and Concessions depend upon 
the foreign Governments concerned whose determina- 
tions, in the absence of treaty provisions relating thereto, 
should receive the approval of the Chinese Government. 
This power of determination these foreign Governments 
can vest, and, to a considerable extent, have already 
vested, in their respective diplomatic representatives in 
Peking. Thus, should the Shanghai Settlement author- 
ities fail voluntarily to take such action with regard to 
Chinese representation as justice and the actual cireum- 
stances make proper and advisable, it is possible for them 
to be compelled by the Diplomatic Body at Peking or by 
their respective home Governments to do so. 


The French Settlement at Shanghai. The French Settle- 
ment at Shanghai has not been consolidated with the 
British and American Settlements and thus continues as 
a distinct area with its own governing authorities. As 
regards this area, it is to be said that the French have 
continued to assert that it is wholly outside of Chinese 
Jurisdiction, though the Chinese have never conceded this. 

At the head of the Settlement is the French Consul- 
General as the dominant governing authority. There is 
a Municipal Council elected by the rate-payers, but it 
has only advisory powers. From the decision of the 
Consul-General an appeal lies to the French authorities 
at Saigon in Indo-China, and from there to the home 
Government at Paris. As elsewhere appears, there is in 
the Settlement a ‘‘ Mixed Court ’’ with powers similar 
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to, but not exactly corresponding to, those exercised by 
the Mixed Court of the International Settlement.” 


Extension of Settlement and Concession Limits. Nota 
little controversy has arisen between foreigners and the 
Chinese regarding the limits of the foreign Settlements 
or Concessions, the boundaries of which have not been 
precisely fixed by the treaties providing for the Settle- 
ments or Concessions. Especially has there been con- 
troversy regarding the limits of the International Settle- 
ment at Shanghai. Here, without question, the for- 
eigners have sought, and in some cases successfully, to 
extend, without treaty right, the limits of the Settlement 
area. Mr. T. F. Millard writing upon this point has de- 
seribed in the following way the manner in which, in part 
at least, this extension has been, and is being, secured.** 


The settlements here now are much larger in area than when 
they first were delimited, and the manner and method of their 
extension provides one of the more serious contentions of the 
present situation. Some extensions were legitimately obtained, 
but there is no doubt that the police authority of the settlements 
has been extended in some instances by evasive and extra-legal 
means. One way has been (since it became impossible any more 
to obtain the consent of the Chinese Government to settlements 
extension) for the municipal councils to go outside the settle- 


* The controversy as to whether British subjects should be required 
to register with the French Consul-General the deeds for lands within 
the French Settlement has been ended by an agreement according 
to which all deeds to British property shall be registered with the 
British Consulate; all municipal regulations promulgated in the 
French Settlement shall be approved by the British Minister at 
Peking before they can be enforced on British subjects; and all 
titles to British property which are declared to be in order by the 
British Consulate shall be so considered by the French authorities. Cf. 
Kotenev, op. cit., p. 23. 


% New York Times, July 29, 1925. 
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ments limits and privately buy enough land for a road right-of- 
way. Then a road would be quietly constructed embracing a 
considerable area; later other roads laid out inside of that area 
giving intereommunications and connecting with roads penetrat- 
ing the legitimate settlements limits; then gradually settlements 
police are sent out to patrol these roads, which will have been 
marked by regulation foreign municipality stones; and thus, 
without making any fuss, the roads and the area they traverse. 
will be brought within the police supervision of the settlements 
and even the municipal water mains, lighting and telephones will 
be provided to residents on the outside. In that way the limits 
of settlements gradually are pressed outward almost without be- 
ing noticed. 


Proposal at Paris Conference Regarding Abolition of Settle- 
ments and Concessions. At the Washington Conference 
there was no direct discussion of the status or possible 
abolition of the foreign Settlements and Concessions in 
China. However, at the Paris Peace Conference in 1919, 
in the ‘‘ Questions for Readjustment,’’ which it submitted, 
the Chinese Delegation made a plea from which the fol- 
lowing paragraphs may be quoted: 


These Concessions and Settlements are busy commercial centres 
in China which have played an important part in the develop- 
ment of her foreign trade and which have contributed, in no 
small measure, to the prosperity of the Chinese people. But they 
have at the same time brought into existence certain practices 
and claims on the part of the foreign authorities of the Conces- 
sions for power and jurisdiction which have at once impaired the 
sovereignty of China and hampered her work of administration. 

For one thing, China has been denied her right of plenary 
jurisdiction over her own citizens residing within the Conces- 
sions. For example, Chinese residents therein cannot be arrested 
by Chinese authorities except with the approval of the Consul of 
the State in whose favour the Concession has been granted, or, 
if in the International Settlement at Shanghai, of the Senior 
Consul; and if the particular Chinese is in some way connected 
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with a foreign firm or family, then the consent of the Consul of 
the State to which such firm or family belongs must also be ob- 
tained. If in the International Settlement at Shanghai a Chi- 
nese commits a crime on another Chinese or is sued by another 
Chinese, he, even though the case involves no foreigner or foreign 
interests, must be tried before a Mixed Court, wherein a foreign 
assessor not only watches the proceedings, but virtually tries and 
decides the case. If Chinese fugitives from justice take shelter 
within the Concession, they cannot be reached by the Chinese 
authorities, except when the warrants are approved by the for- 
eign authorities of the Concession. 

Besides, Chinese troops are denied the right of passage through 
these Concessions, though they are part of Chinese territory. 
Thus China’s right of eminent domain is not given due recogni- 
tion by the foreign authorities of the Concessions... . . . It 
is, moreover, to be noted that while in the more recent Con- 
cessions the exercise of these powers of municipal government 
is provided for in treaties, it was not so authorized in the case 
of the earlier grants of land for foreign trade and residence. 
There it was originally based on certain regulations known as 
the Land Regulations agreed upon by the Chinese authorities 
and the foreign Consuls. 

In both cases, however, the necessity for the maintenance of 
such independent municipalities seems to have ceased to exist. 
When the country was first opened to foreign intercourse, the 
people were unaccustomed to associate with foreign nationals, 
and it was, therefore, deemed expedient to assign separate dis- 
tricts for the use of the foreign merchants; and as these districts 
were undeveloped sections of the Chinese cities, it was desirable 
to organize some system of local government for the maintenance 
of public order and morals within the foreign communities. By 
such arrangement the Chinese authorities were able to prevent 
friction between Chinese and foreign subjects, while the Consuls 
found themselves in a better position to exercise over their 
nationals the protection and control provided by the treaties. 

That whatever necessity there was for separate residence has 
entirely ceased to prevail, appears clear from the fact that in 
such treaty ports as Nanking and Changsha, where no foreign 
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Concessions exist, Chinese and foreigners live together in peace 
and friendship. This is true even of the existing Concessions 
themselves, wherein large numbers of Chinese and foreigners 
reside together without friction. 

Besides, China has in recent years made great progress in 
municipal government and believes herself prepared to assume 
the responsibilities for effective administration which will neces- 
sarily be implied in the desired restoration of the foreign Conces- 
sions and Settlements. Not only the administration of such large 
cities as Peking has been modernized and conducted to the satis- 
faction of Chinese and foreign residents alike, but also in the 
German and Austro-Hungarian Concessions at Tientsin and 
Hankow, of which the Chinese Government assumed charge on 
their Declaration of War on these Powers in 1917, no serious 
criticism has been heard of the Chinese administration. 

Nor does the maintenance of these arrangements appear now 
as an essential arrangement for the enjoyment of the right to 
trade. In the last two decades, China has steadily been pursuing 
a policy of encouraging foreign trade and commerce. She has 
not only consented by treaty to add a number of places to the 
list of treaty ports, but she has opened on her own intitative 
many places in the interior to foreign trade. In the places volun- 
tarily opened by China, such as Chinan, for example, foreigners 
who are required to observe the Chinese municipal and police 
regulations on the same footing as Chinese, have found no dis- 
couragement in that requirement. They are steadily moving 
into these places, which, though only recently opened to foreign 
trade, are rapidly becoming prosperous business centres. 

In view of the foregoing considerations, the Chinese Govern- 
ment entertains a most earnest desire to have all the foreign Con- 
cessions and Settlements returned to China and request the Goy- 
ernment of those Powers which now hold one or more Conces- 
sions in China to agree to such restoration. China is ready to 
enter into negotiations for the purpose, and make such arrange- 
ments as may be necessary for effecting the restoration and for 
securing and safeguarding the right of leasing land in the treaty 
ports generally. 
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Realizing that there are considerable foreign vested interests 
in the Concessions and Settlements and desiring to avoid giving 
them any cause for concern, the Chinese Government is also 
prepared to consent that such arrangement, when agreed to by 
the interested Powers, shall take effect at the end of five years 
from the date of such agreement. 

Pending the final restoration, the Chinese Government is de- 
sirous, however, to introduce certain modifications in the existing 
regulations of the foreign Concessions, mainly for the purpose of 
securing a more just treatment for Chinese residents therein and 
of preparing the way for the final restoration to China. These 
modifications, which would in no way affect any of the privileges 
enjoyed by the citizens or subjects of treaty Powers, are: 

1. That Chinese citizens shall have the right to own land in all 
the Concessions and Settlements under the same conditions as 
foreigners: 

2. That Chinese citizens residing in the Concessions shall have 
the right to vote in the election of members of the municipal 
councils and to be elected thereto ; 

3. That warrants issued and judgments delivered by com- 
petent Chinese Courts outside the Concessions shall be executed 
in the Concessions, without being subject to any revision what- 
soever by the foreign authorities; 

4. That in no foreign Concession shall a foreign assessor be 
allowed to take part in the trial or decision of cases wherein 
Chinese citizens alone are concerned. 


CHAPTER XXI 
SHANGHAI Mixep Courts 


The administration of justice in the foreign ‘‘ Settle- 
ments ’’ of China has presented exceptional legal diffi- 
culties by reason of the fact that, within these Settle- 
ments, so many Chinese reside who are not subject to 
the jurisdiction of the courts of the Treaty Powers. 
Thus, under the extraterritorial provisions of the treaties 
with China, neither the governing bodies of the Shanghai 
Settlements nor the extraterritorial courts of the Powers 
have any criminal jurisdiction over the Chinese living 
within the Settlements, nor over civil disputes between 
these Chinese. Even with regard to the violation of the 
necessary police or other ordinances of the Settlements 
authorities for the preservation of peace, the protection 
of property, and, in general, the promotion of the general 
welfare of those living in the Settlements, the offenders, 
if Chinese, can not legally, that is, under the subsisting 
treaties, be tried and punished by the foreign courts. 
Instead, they have to be handed over to the authorities 
of the Chinese city for trial and punishment, and expe- 
rience has shown that these Chinese courts have not 
always been energetic in the exercise of their jurisdiction 
in the cases thus presented to them.* However, the 

*Kotenev in his Shanghai: Its Mixed Court and Council, speak- 
ing of the period prior to 1869 when rules for the Mixed Court of 


the International Settlement of Shanghai were provided, says: “ The 
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Settlement authorities have taken the position, which 
they have been able to maintain, that Chinese living in 
the Settlements may not be arrested and taken out of 
the Settlements until at least a prima facie case has been 
made out against them in the Courts which have been 
established in the Settlements for the trial of mixed cases, 
that is, cases in which Chinese are plaintiffs and for- 
eigners defendants. Thus these Mixed Courts have come 
to function, in fact, as tribunals for preliminary trial or 
presentment. 


The Mixed Court of the International Settlement.2 This 
tribunal, which is a ‘‘ mixed ”’ one only in the sense that 
it tries many mixed cases,’® dates its formal existence 
from 1864 when the Chinese Taotai agreed to establish 
in the Settlement a court for the trial of Chinese of- 
fenders within the Settlement, of foreigners having no 
consuls to represent them, and of civil claims by for- 
elgners, or by foreigners or Chinese against foreigners 
without consular representation, and delegated a man- 
darin of an inferior rank to preside over it. At the 
sessions of this court foreign assessors had the right, 
under treaties between China and the Powers, to be 
present, in cases in which their nationals were plaintiffs, 
and, as stated in the Sino-British Treaty of Tientsin of 
1858 (Article XVIT), with the assistance of the Chinese 


French Consul never had sent native criminals to the [Chinese] City 
for trial or sentence, but, as in the earlier period of Shanghai’s history, 
he either adjudicated himself, or, in case of grave crimes, asked the 
Taotai to come over to the Consulate to sit with him on the Bench.” 


*The standard authority on this court, its history and jurispru- 
dence, is of course the work of A. M. Kotenev, Shanghai: Its Mixed 
Court and Council, published in 1925. 

*It is, in other words, not a Mixed Court as that term is used in 
other countries where extraterritorial rights exist, as indicating tri- 
bunals presided over by several judges of different nationalities. 
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authorities to ‘‘ examine into the merits of the case, and 
decide it equitably. ”’ 

However, the procedure and even the jurisdiction of 
this court remained indefinite until in 1869, when formal 
rules were published by the British Consul at Shanghai, 
acting under instructions from the British Minister at 
Peking.‘ 


Procedure in the Mixed Court. In the Report of the 
Commission on Eixtraterritoriality in China (p. 16) there 
is given the following statement of the procedure before 
the Mixed Court of the International Settlement: 


“Regarding these so-called Yangkingpang Regulations Mr. Sidney 
Barton, of the British Legation at Peking, in an article entitled “ The 
Shanghai Mixed Court,” published in The Chinese Social and Political 
Science Review, March, 1919, has the following to say: 

“The Regulations of 1869 were curious in many ways. They did 
not originate with the foreign authorities; the original proposal was 
made by the Chinese authorities and after various amendments was 
eventually agreed upon by the foreign and Chinese officials pro- 
visionally for one year. What was originally intended—as is shown 
by correspondence which passed at the time—was the creation of a 
Chinese district for the foreign area at Shanghai which would enable 
the appointment of a Chinese magistrate with a seal and therefore 
with certain defined powers under the Chinese administrative system 
as it existed then. It was also pointed out at the time that it was 
essential that the magistrate appointed should have a proper staff 
and also a proper salary. Unfortunately, the arrangement which was 
eventually adopted did not provide for any of these points. Presum- 
ably it was found impossible under the then administrative system 
to create a new district, and consequently no substantive official as 
the head of that district with the powers which a Chinese official of 
that rank would have held was ever appointed. A deputy was 
appointed by the Viceroy of the Province, which was explained as 
being equal to the appointment by the Emperor. He was given a 
wooden chop, and it was explained that that might be considered as 
the same thing as a seal.” 

This fact that the Chinese magistrates presiding in the Mixed 
Court have been of a lower rank than the magistrate of the city, not 
to speak of some of the suitors before them, has seriously interfered 
with the efficiency of the court. 
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As regards civil procedure in the International Mixed Court, 
when an extraterritorial foreigner is plaintiff, civil action is 
commenced by the filing of the petition with the registrar of the 
court through the consular official of the plaintiff’s nationality. 
After the receipt of the petition, the defendant is served with a 
copy thereof and an order calling upon him to answer within 
twenty days. When the plaintiff has reason to believe that the 
defendant will abscond if service is made in this manner, he may 
apply to the court for a summons for immediate security, upon 
service of which the defendant is taken immediately to the court 
and required to deposit security for his appearance. In such 
instances, however, the court usually requires the plaintiff to 
deposit security prior to the service of such summons as a guar- 
antee of good faith. After service in either manner, a date for 
the hearing of the case is set by the registrar of the court, at 
which the plaintiff and the defendant either in person or by 
attorney, state their case, produce their evidence and examine 
and cross-examine witnesses. At the termination of the case, if 
after deliberation the magistrate and assessor agree they deliver 
a joint judgment. If they do not agree there is a retrial. 

In other civil cases involving only Chinese or non-extraterri- 
torial nations, the procedure is the same as described above. . 
except that the petitions in such eases are not filed through the 
medium of a foreign consul but direct with the registrar of the 
court upon payment of the prescribed fees, and except that the 
assessor is one of a number selected yearly by the Shanghai 
Consular Body. 

In regard to criminal and police procedure, action is generally 
instituted by private individuals or by the police. In case the 
police arrest any person in flagrante delicto, the accused is 
brought to the police station, examined in a summary way, and, 
if the police desire to prosecute, the substance of the charge is 
entered upon the police charge sheet, and the case brought before 
the court within twenty-four hours. In minor infractions of the 
municipal by-laws, the police also grant bail. In other eases, the 
agerieved party must apply to the court for a summons or a 
warrant. At the trial the procedure varies according as the 
prosecution is instituted by a private individual or by the police. 
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In the former case the prosecution is conducted by the complain- 
ant in person, or by his attorney, and in the latter case by the 
police prosecuter. Both sides are entitled to produce their wit- 
nesses and evidence and to examine and cross-examine. After 
the trial, as in civil cases, judgment is given after deliberation 
with the foreign assessor. In eases where the accused is sentenced 
to death it is the present practice for the Mixed Court to send 
the accused to the Chinese authorities at Shanghai for execution 
of the sentence, which is in fact usually not carried out until a 
further trial has been held by them. 


At present no provision is made for appeals in any 
cases whatsoever from judgments of the Mixed Court. 
Rehearings may, however, be granted before the same 
assessor and Chinese judge, or before a different assessor 
and Chinese magistrate. 


Status of the Court Since ror1z. It is not feasible, 
within the space which can be granted to the account of 
this court, to trace its history or to give even a summary 
of the many controversies regarding its Jurisdiction and 
procedure which occurred between the foreign Powers 
and the Chinese authorities. However, because of the 
extent to which the Chinese during recent years have em- 
phasized the wrong done them by the control which, since 
1911, the foreign Powers have exercised over this court, 
it will be desirable to give some account of the contro- 
versy which, since that date, has existed with regard to 
the proper status of the court. 

At the time of the outbreak of the Revolution of 1911, 
and the loss, for the time being, of control by the central 
authorities at Peking over the local Chinese authorities 
at Shanghai, the representatives of the Treaty Powers 
deemed it necessary to take the court under their com- 
plete control in order that it might continue to function 
and meet the judicial needs of the city which, as a prac- 
tical proposition, had to be met. 
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Under the imperial régime, as has been already pointed 
out, the magistrates of the Mixed Court had been ap- 
pointed by the local Chinese authority, the Shanghai 
Taotai, and their official salaries paid out of the Taotai’s 
funds. Though nominally independent officials, the mag- 
istrates had necessarily acted as subordinates of the Tao- 
tai by whom they were appointed and paid, and their de- 
cisions, In a very considerable degree, had reflected the 
policies of the Taotai. The arrest of persons violating 
the criminal laws of the Empire or the ordinances of the 
City or International Settlement had, however, been in 
the hands of the police of the Shanghai Municipal Coun- 
cil, and, pending trial or after conviction, the prisoners 
had been confined in the Municipal Jail. But, to repeat, 
the Mixed Court itself was a purely Chinese institution.’ 

After Shanghai, in the closing months of 1911, had de- 
clared its independence of the Manchu rule at Peking, 
the Taotai, being unable to function in the ‘‘ Native 
City,’’ asked permission of the foreign consuls to exer- 
cise his duties of office within the International Settle- 
ment. This request, upon being referred to the Diplo- 
matic Corps at Peking, was refused, and the Consular 
Body directed to exercise such powers of control as 
might be necessary to protect foreign life and property 
and to maintain the status of the International Settle- 
ment. 

Thereupon the Consular Body issued a public procla- 
mation, dated November 10, 1911, which read as follows: 


Whereas a vast number of Chinese reside and carry on business 
in the International Settlement, and for cases, whether criminal 
or civil, a Mixed Court exists; and whereas there is at present no 
authority recognized by the Powers in the control of affairs in 


5The court administered the Women’s Frison and the House of 
Detention which latter served as a Debtor’s Prison. 
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Shanghai city and district; and whereas it is essential for the 
peace and good order of the said Settlement that the said Mixed 
Court with the prisons thereto attached should continue to carry 
on their functions, the consuls of the Treaty Powers hereby 
notify all residents in the said Settlement, foreign and native 
alike, that by virtue of their position and authority they have as 
a measure of expediency confirmed Messrs. Kuan Chuny, Wang 
Chia Hsi, and Yeh Tsung Yi in the offices they already hold as the 
Chinese Magistrates of the said Court to act under the guidance 
of and in concert with the Assessors of the said Consuls as here- 
tofore, and have authorized the Municipal Council of the said 
Settiement to direct the Municipal Police to take over the prisons 
of the said Court and to execute its summons and warrants when 
bearing the seal of the Senior Consul, and its decrees and orders 
when countersigned by the proper Assessor, and to maintain and 
uphold the lawful authority of the said Court in every way. 
Wherefore, know ye, all classes and conditions, that the present 
uncertain state of affairs in the Shanghai district does in no way 
affect the enjoyment of all law-abiding residents in the said Set- 
tlement of their former rights, privileges and immunities, and 
that anyone attempting by force or threat or other form of com- 
pulsion to interfere with any such resident in the pursuit of his 
lawful business or to induce any such resident to join any politi- 
eal party or society or to subscribe to the funds thereof will on 
detection be arrested and punished as a lawbreaker without any 
leniency. 


There was, of course, no legal or other treaty right 
empowering this action upon the part of the Treaty 
Powers, but the necessities of the situation compelled, at 
the time, this or some similar action. It is, however, sig- 
nificant that the foreign control assumed over the Mixed 
Court was not surrendered after the Republic was created 
and recognized by the Powers, and its authority over 
Shanghai again established, nor, in fact, at the time of 
the present writing (1926) has the control of the Court 
been returned to Chinese hands. Regarded from a 
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strictly legal point of view, it is impossible to justify this 
refusal of the Powers to yield to the several times ex- 
pressed request of the Peking Government that Chinese 
control should be re-established. Regarded, however, 
from the viewpoint of practical administrative efficiency, 
the Powers have felt themselves justified in retaining 
their control until the Chinese Government should be 
willing to agree to certain reforms which the Powers 
deemed essential to the efficient working of the Court. 

In June, 1914, the Doyen of the Diplomatic Body at 
Peking notified the Chinese Foreign Office that the Mixed 
Court would be returned to Chinese control if the follow- 
ing propositions were agreed to. 

1. The Chinese Magistrates to be appointed by the 
Chinese Government, but subject to the approval of the 
Shanghai Consular Body. 

2. At the trial of purely Chinese civil cases, a foreign 
Assessor to be allowed to be present as a representative 
of the Consular Body.*® 

3. In all criminal cases, sentences involving more than 
five years’ imprisonment to be carried out by the Court 
itself.7 The Court to have the power to impose capital 


*Under the old régime, when this civil jurisdiction was wholly in 
Chinese hands, justice had often been denied by the refusal of the 
Court to pay heed to petitioners. It had, indeed, been the practice of 
the Court never to open a case on the first petition, but to keep down 
the business of the Court by proceeding to trial only after it was no 
longer practicable to refuse hearings to wealthy or especially insistent 
litigants. After 1911, with the introduction of a foreign Registrar 
and the establishment of a fixed schedule of fees for filing petitions, 
and with the appearance before the Court of foreign lawyers, and the 
sending of foreign Assessors to watch the proceedings, the civil busi- 
ness of the Court had greatly increased. 

*The Rules of 1869 had provided “in cases where Chinese subjects 
are charged with grave offenses punishable by death and the various 
degrees of banishment, it will still be for the District Magistrate to 
take action.” And by an agreement made in 1906 between the Diplo- 


586 FOREIGN RIGHTS AND INTERESTS IN CHINA 


punishment, the execution to take place inside the Set- 
tlement and supervised by Chinese authorities, but the 
Magistrates and foreign Assessors to hold joint coroner 
inquests. 

4, All prisons and detention houses under the control 
of the Court to be administered by the Shanghai Munici- 
pal Police.® 

). Summonses, warrants, and other writs of the Court 
to be served and executed by the Municipal Police.® 

6. Appeals from the Court to the Shanghai Taoyin 
and the consuls in mixed cases to be continued. In case 
of disagreement between the Taoyin and the Consul, the 
decision of the Court to be affirmed. 

7. The administrative and financial affairs of the 
Court to be in the hands of a foreign ‘‘ Inspector.’’ 

There was much correspondence between the Dip- 
lomatic Corps and the Chinese Foreign Office regarding 
these proposals and some of them the Foreign Office has 
declared its willingness to accept; but no agreement 
could be reached.*° 


matic Corps and the Chinese Foreign Office, prisoners deserving more 
than five years’ imprisonment had been transferred from the jurisdic- 
tion of the Mixed Court to that of the Shanghai District Magistrate. 
This practice had proved very unsatisfactory. Persons guilty of 
heinous crimes, it was found, often escaped with no more than a nomi- 
nal punishment, or their punishment greatly delayed. Accordingly, on 
December 1, 1911, the Mixed Court Magistrate was informed by the 
Senior Consul that the five-year limit was suspended and that the 
Court was authorized to pass sentences without limit, and at its dis- 
cretion, but that no action upon capital sentences would be taken until 
a report had been made to the Consular Body and its approval for- 
mally given. 

®*The conditions of these prisons and detention houses while under 
Chinese administration had been very bad indeed. 

* There had been much corruption, inefficiency, and favoritism under 
the old régime when these court orders were executed by Chinese 
“runners” and other Chinese officials. 

* For an account of these negotiations and a statement of the Chinese 
point of view, see the able article by Mr. Hollington K. Tong, “The 
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However, in September, 1926, the following provisional 
agreement between the Shanghai Consular Body and the 
Chinese Provincial officials for the return of the Mixed 
Court to Chinese hands was reached: ™ 

1. (1) The Kiangsu Provincial Government in place of the 
Mixed Court in the International Settlement at Shanghai will 
establish the Shanghai Provisional Court. With the exception of 
eases which in accordance with the treaties involve the right of 
Consular jurisdiction, all civil and criminal cases in the Settle- 
ment shall be dealt with by the said Provisional Court. 

(II) All laws, including laws of procedure, and ordinances 
applicable at the present time in other Chinese Courts as well as 
those that may be duly enacted and promulgated in the future 
shall be applicable in the Provisional Court, due account being 
taken of the terms of the present agreement and of such estab- 
lished rules of procedure of the Mixed Court as shall be hereafter 
agreed upon. 


CRIMINAL Cases AFFECTING FOREIGNERS 


(III) In criminal cases which directly affect the peace and 
order of the International Settlement, including contraventions 
of the Land Regulations and By-Laws of the International Set- 
tlement, and in all criminal eases in which the accused is in the 
employ of a foreigner having extraterritorial rights, the Senior 
Consul may appoint a Deputy to sit with the Judge to watch the 
proceedings. The concurrence of the Deputy shall not be neces- 
sary for the validity of the judgment, though he shall have the 
right to record his objections; he shall not, however, put any 
questions to the witnesses or prisoners without the consent of the 
Judge. 

(IV) All summonses, warrants and orders of the Court shall 
be valid after they have been signed by a Judge. All such sum- 
monses, warrants and orders shall be numbered for record by the 


Shanghai Mixed Court and the Settlement Extension” in Millard’s 
Review, November 15, 1919. 
4 This text is taken from the China Weekly Review, October 2, 1926. 
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Chief Clerk before service. When the summons, warrant or order 
is to be executed on premises occupied by a foreigner having ex- 
traterritorial rights, the Consul or other appropriate official of 
the Power concerned shall on presentation affix his counter-sig- 
nature without delay. 


FoREIGN Crvit CASES 


(V) In eases in which a foreigner having extraterritorial 
rights or the Shanghai Municipal Council is the plaintiff in a civil 
action and in criminal cases in which a foreigner having extra- 
territorial rights is the complainant, the Consul of the nationality 
concerned or the Senior Consul may send an official to sit jointly 
with the Judge in accordance with the provisions of the treaties. 

(VI) A Court of Appeal shall be established in connection 
with the Provisional Court to deal with criminal cases which 
directly affect the peace and order of the Settlement and with 
mixed criminal cases. The President of the Provisional Court 
shall act concurrently as President of the Court of Appeal. No 
appeal shall be allowed in cases in which the penalty is below the 
maximum imprisonment of the fifth degree nor in cases under the 
Land Regulations and By-Laws of the International Settlement. 

In all cases in which a Senior Consul’s Deputy sat in the 
original hearing a different Deputy shall sit in the appeal, ap- 
pointed in the same way and having the same rights as the origi- 
nal Deputy. In the same way a different Consular official shall 
sit in the appeal in mixed criminal cases. 


Court or APPEAL 


(VII) The President and Judges of the Provisional Court as 
well as the Judges of the Court of Appeal shall be appointed by 
the Kiangsu Provincial Government. 

2. In cases involving imprisonment for ten years or more and 
in eases involving the death penalty, the Provisional Court shall 
report the same to the Kiangsu Provincial Government for 
approval. In cases in which the Provincial Government refuses 
its approval, the Provincial Government shall give its reasons and 
order the Provisional Court to rehear the case and again submit 
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the judgment to the Provincial Government. All criminal cases 
in which the infliction of the death penalty has been approved 
shall be remitted to the Chinese authorities outside the Settle- 
ment for the execution of such penalty. Inquests and autopsies 
(Chien Yen) in the Settlement shall be held jointly by the Judges 
of the Provisional Court and the Deputies appointed by the 
Senior Consul. 

3. The prisons attached to the Provisional Court, with the 
exception of the House of Detention for civil cases and the 
women’s prison which are to be separately provided for, shall be 
under the charge of the Municipal Police specially detailed for 
the purpose, but they shall be operated as far as practicable in 
conformity with the Chinese Prison Regulations and subject to 
the supervision of the Court. The President of the Provisional 
Court shall appoint a visiting Committee, which shall include a 
Deputy of the Senior Consul, to make investigations from time 
to time, and if it isconsidered that there are any respects in which 
the control over the prisoners is unsatisfactory, the same shall be 
reported to the Court, whereupon the Municipal Police shall be 
charged by the Court to make the necessary rectification which 
the said police shall carry out without delay. 


Po.LicEe TO SERVE WARRANTS 


4. All summonses, warrants and orders issued by the Court 
shall be executed by the judicial police who shall be detailed for 
this duty by the Municipal Police and be directly responsible to 
the Court in the execution of their duties as judicial police. The 
Municipal Police shall render full and prompt assistance in such 
matters as may be requested of or entrusted to them by the Court, 
and when the Municipal Police arrest any person, he shall, within 
24 hours, exclusive of holidays, be sent to the Court to be dealt 
with, failing which he shall be released. 

5. In all mixed civil cases where there has been a Consular 
Official sitting jointly with the Judge, the appeal shall be made 
to the office of the Commissioner for Foreign Affairs, acting with 
the Consul concerned according to the treaties, but such cases 
may be turned over to the Provisional Court for retrial by a 
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different Judge, the original Consular official being also changed. 
In the event of a disagreement between the Commissioner for 
Foreign Affairs and the Consul in respect of the appeal in a case 
which has been retired, the judgment given at the retrial shall 
stand. 


INTERNAL ADMINISTRATION 


6. The financial affairs and such administrative work of the 
Court as shall be determined by a joint commission shall be 
entrusted to a Chief Clerk, who shall be recommended by the 
Senior Consul and appointed by the Provincial Government on 
the receipt of a petition from the Court. He shall be subject to 
the supervision and orders of the President of the Court and 
shall have charge of the staff and exercise proper supervision over 
the Court finanees. If the Chief Clerk is found to be incompe- 
tent or remiss in his duty, the President of the Court may repri- 
mand him, and if necessary remove him from office with the 
consent of the Senior Consul. 

7. The foregoing six articles, forming the Provisional Agree- 
ment for the rendition of the Mixed Court to the Kiangsu Pro- 
vincial Government shall be in force for three years, dating from 
the day on which the Mixed Court is handed over. Within this 
period the Chinese Central Government may at any time nego- 
tiate with the Foreign Ministers concerned in Peking for a final 
settlement, which if agreed upon between the Chinese Central 
Government and the said Foreign Ministers shall replace the 
present Provisional Agreement. If at the end of three years no 
final settlement has been reached in Peking, the present Provi- 
sional Agreement shall continue to be in force for another three 
years. At the end of the first three years, however, the Kiangsu 
Provincial Government may propose any modifications of the 
present Agreement provided that notice is given six months be- 
fore the expiration of the first period of three years. 
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8. The present Provisional Agreement shall in no way bind the 
Chinese Central Government in any future discussion between it 
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and the foreign Governments with regard to the abolition of 
extraterritoriality. 

9. The date on which rendition of the Mixed Court shall take 
place under the above Provisional Agreement shall be fixed by an 
exchange of notes to take place between the representative of the 
Kiangsu Provincial Government and the Senior Consul. 


Mixed Court in the French Settlement at Shanghai. In 
addition to the Mixed Court which sits in and for the 
International Settlement at Shanghai, there is also a 
Mixed Court which functions in the French Settlement. 
This court has only one ‘‘ Assessor ’’ who is always a 
French consular official. The present rules distinguish- 
ing the jurisdiction of this Court from that of the Mixed 
Court of the International Settlement were promulgated 
in 1902. In civil cases between Chinese the suits are 
brought in the Mixed Court of the Settlement in which 
the defendant resides; in criminal cases in which foreign- 
ers are not involved, and in all police cases against 
Chinese living in the Settlements the action is brought 
in the Mixed Court of the Settlement in which the offense 
is committed; if the plaintiff is a foreigner, but not of 
French nationality, and the defendant a Chinese living 
in the International Settlement, the suit is brought in 
the Mixed Court of that Settlement; if the plaintiff is a 
Frenchman and the defendant a Chinese living in the 
French Settlement, the Mixed Court of that Settle- 
ment has jurisdiction; if the plaintiff is a foreigner of 
other than French nationality, and the defendant a 
Chinese resident in the French Settlement, jurisdiction 
is in the Mixed Court of the International Settlement; 
if the plaintiff is a Frenchman and the defendant a 


“These rules were adopted by the Consular Body at Shanghai, 
approved by the Shanghai Taotai, and approved by the Diplomatic 
Body at Peking. For their text, see MacMurray, p. 338. 
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Chinese resident of the International Settlement, the suit 
is heard by the Mixed Court of the French Settlement; in 
criminal cases in which a foreigner not of French nation- 
ality appears as complainant, the Mixed Court of the 
International Settlement has jurisdiction, but, if a 
I’renchman is the complainant, the case comes before the 
Mixed Court of the French Settlement. 


Procedure in the Mixed Court of the French Settlement at 
Shanghai. The Report on Extraterritoriality in China 
(p. 17) gives the following statement regarding status 
and procedure in the Mixed Court of the French Settle- 
ment at Shanghai: 


Although the Mixed Court Rules of 1869 were not signed by 
France, Article X thereof being clearly contrary to the Sino- 
French treaties then in force,'* the provisions of these rules which 
were not in conflict with that treaty were applied in the French 
Mixed Court. The other documents relating to this Court are the 
rules of 1902 defining the jurisdiction of the International Mixed 
Court and the French Mixed Court, the proclamation of the 
Consular Body of 1911, the Sino-French Agreement of 1914, and 
the various ordinances of the French Consul-General respecting 
this Court. 

At the French Mixed Court, the petition must be filed with the 
registrar. The service thereof and the summoning of the parties 
and witnesses is done by the registrar, but the processes bear the 
signature of a Judge. In conformity with Chinese practice, the 
plaintiffs must furnish a personal bond or money security if they 
do not reside in the Settlement or Concession or are not persons 
of sufficient substance. The defendant can be put under security 


* Rule 10 read: “When the Sub-Prefect has tried a case, should it 
be ascertained that plaintiff’s charge was false or exaggerated, said 
plaintiff, whether a native or a foreigner, shall on conviction be 
mulcted by the Sub-Prefect in accordance with Rules which will be 
jointly drawn up by the Sub-Prefect and Consuls, and submitted for 
the Taotai’s approval, and, in the interests cf justice, native and for- 
eigner must in this respect be treated with perfect impartiality.” 
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by order of the Judge upon application of the plaintiff if there 
are serious reasons therefor. It may be personal and monetary 
or either of these forms of security. If, however, the defendant 
is a landholder or a merchant established in the French Conces- 
sion, the question of the arrest or security does not arise if the 
amount claimed is not greater than the approximate value of his 
property or his business. The defendant may be detained when 
there is evidence of fraud or when the security is insufficient. In 
criminal matters the police may arrest without warrant in cases 
flagrantis delicti or mn cases of emergency when public order is 
jeopardized. In all other cases, a warrant is necessary. The 
accused must be brought before the court at its next sitting. 


With regard to appeals from judgments of the French 
Mixed Court, the situation is substantially the same as it 
is with the Mixed Court of the International Settlement, 
except that there may be a rehearing before the senior 
Chinese magistrate and an assessor specially appointed 
for the purpose. 


Mixed Courts at Amoy and Hankow. There is a Mixed 
Court in the International Settlement at Amoy, the status 
of which is very similar to that of the Mixed Court of 
the Shanghai International Settlement. At Hankow, also, 
there is a Mixed Court for the trial of petty offenses 
committed in the foreign concessions of that city. With 
reference to this court the Report on Extraterritoriality 
in China (p. 18) says: ‘* The Chinese Government has 
designated a special magistrate for this purpose and 
maintains a special prison for the incarceration of per- 
sons sentenced by that court. There are no special rules 
of procedure and the jurisdiction of the court is very 
restricted when compared with the mixed courts at 
Shanghai. Civil cases involving extraterritorial nation- 
als as plaintiffs against’ Chinese are tried before the 
Hsiakou district magistrate, who is a different official 
from the magistrate of the special mixed court.”’ 
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